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Objectives Part I: The Future Development 
of BOC as an International Concern’’ 


Sept. 12, 1969 ‘‘BOC and the USA—A 


Paper for Discussion’’ 


Oct. 14, 1969 letter from J. A. Perham to S. 
M. Loveman 


1967 Census of Manufactures, Vol. 1 


BOC Chairman’s Committee Nov. 27, 1969 
Minutes re: ‘‘Study of USA Market’’ 


Jan, 4, 1974 Press Notice, Department of 
Trade and Industry 


Jan. 5, 1974 letter from J. C. Mather to 
C. A. B. Leslie 


Union Carbide—1972 Annual Report 
Union Carbide—1973 Annual Report ...... 
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Table of Unit Value—Shipments—Acety- 
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Table of Shipments and Unit Value—Argon 
—1963-1972 


Table of Shipments—Carbon Dioxide—1963- 


Table of Unit Value—Shipments—Carbon 
Dioxide—1963-1972 


Table of Shipments—Nitrogen—1963-1972 . 


Table of Shipments and Unit Value—Hy- 
drogen—1963-1972 


Table of Unit Value—Shipments—Nitrogen 
—1963-1972 


Table of Shipments and Unit Value—Ni- 
trous Oxide—1960-1977 eee eects 


Table of Shipments—Oxygen—19638-1972 .. 


Table of Unit Value—Shipments—Oxygen— 
1963-1972 


Document consulted by Dr. Hedley-Whyte 
during direct examination 


June 1, 1970 Report on visit to Carpenter 
Technology by Perham and Muller 

U.S. Dept. of Commerce, U.S. Industrial 
Outlook, 1974 

Sept. 29, 1972, R. C. Hesketh-Jonvs, Consul- 
tation BOC-Overseas Companies 

July 21, 1972, R. C. Hesketh-Jones, Overseas 
Company Boards 
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Program for the American Society of Anes- 
thesiologists Annual Meeting, Oct.7-11, 1973 


May 19, 1970 Letter from D. R. Harris to 
J. A. Perham 


Percent Return on Total Invested Capital 


Percent Return on Stockholders’ Equity .. 


Graphs of gas volume, quantity and unit 


Perry paper on oxygen and nitrogen (not 
in evidence) 


American Iron & Steel Institute 1973 Report 
(not in evidence) 
Exhibit Offered by Respondent Airco, Ine. 
RAX 7 Aireo Annual Report for 1973 


Volume 10—In Camera Filings* 


* The Table of Contents for Volume 10 appears only in that volume. 
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BEFORE THE 


FEDERAL TRADE COMMISSION 


IN THE MATTER 
of 


BRiT{SH OXYGEN COMPANY, LTD., : Docket No. 8955 
BOC FINANCIAL CORPORATION, $ 

BOC HOLDINGS, LTD., 

BRiT{SH OXYGEN INVESTMENTS, LTD., 

AIRCO, INC 


Room 731.4, The Star Building 
414 Eleventh Street, N.W. 
Washington, D. C. 

Thursday, May 9, 1974 


Met, pursuant to recess, at 9:30 a.m. 


ERNEST G. BARNES, Presiding Administrative Law Judg 
APPEARANCES: 


K XEITH THURMAN, GORDON YOUNGWOOD, DON PURCELL, 
OARYL NICKEL, RHETT KRULLA and JOHN HOAGLAND, 
on behalf of the Federal Trade Commission 


JAY H. TOPKIS, LEWIS A. KAPLAN and MOSES SILVERMAN, 
Paul, Weiss, Rifkind, Wharton and Garrison, 
345 Park Avenue, New York, New York, 10022, on 
behalf of Respondent, British Oxygen Company, Ltd 


GEORGE J. WADE, R. BRUCE MacWHORTER and DANFORTH 
NEWCOMB, Shearman and Sterling, 53 Wall Street, 
New York, New York, 10005, on behalf of Respon- 
dent AIRCO, INC. 


ROBERT N. SAYLER and HENRY SAYLER, Covington & 
Burling, 888 16th Street, N.W., Washington, 
D.C., on behalf of Respondent Air Products & 
Chemicals, Inc. 


” ~~ 
K 1565 
APYEARANCES: (Continued) 
JACK HEALY, Counsel on behalf of Respondent, 


Ain P roducis Ry D . #2 Al i entown 9 
? 3 
Peansylvania 


E. A. DOMINIANNI anc J. M. RHODES, Coudert Bros., 
200 Park Avenue, New York, New York, 10017 


JORDAN C, BAND, Ulmer, Berne, Laronge, Glickmen 
€ Curtis, Keith 3uilding, Cleveland, Ohio, 44115, 
representing S. Michael Loveman. 


JUDGE BARNES: On the secord. 
| 
Mk. YOUNGWOOD: Complaint Counsel calls Dr. Albert 


Muiler to the stand. 


ALBERT MULLER was thereupon called as a witness 
for che Commission and, having been first duly sworn, testi- 
fied as follows: 


DIRECT EXAMINATION 


MR. WOLLEN: My name is Wollen. I was here for 


one of the pre-trials. 

Mer. Wade will not be here for the next few days and 
I will be filling his seat if not his shoes. 
By Mr. Youngwood: 
Q Please stace your name and address for the record. 
A Alpert Muller, Stillhollow Road, Lebanon, New Jessey. 
Q Will you tell us your educational background please? 
A Very briefly, technical degrees from Rensselaer Polytech- 
nic Institute including a doctorate from Harvard Business 
School. 

In whet line of endeavor are you presently engaged? 

I am a consultant. 

What are your duties as a consultant? 

They vary, but basically this relates to two types 


ov ichings. One is the evaluation of major projects which 


2 ee ner eE 


1567 
A 


involve the production of various materiais, gasses, 


ecrenerieeiege 


aia weenie eompaan capecommeamiaons aos swremneonean 


chemicals, metals, things of this nature. 


Secondly, I do previde a technical audi: service which 
& uumber of corporations have used in connection with their 


research and develepment efforts to improve the efficiency 


éncd output of that activity. 
G How long have you been a consultant? 
A Since 1958. 


Have you specialized in any particular areas? 


SI RS SE EOD ADEE DLE PAP LILLE 


Chemicals, metals, gasses, this sorc of thing. 


‘ly background was in those and I have continued to 


furetion in those areas. 


C What type of gasses did you specialize in? 


i 
| 
Ki 
! 


industrial gasses. 


G fil] you teli us your understanding of the term 


inaustrial gas, please? 


4 ft is tae manufacture, distribution and marketing of 


pecducts that basically relate to the atmospheric gasses, oxy- | 
Ge, Nitrogen, carbon dioxide is included, helium is included, 
hydrogea is included, basically atmospheric gasses plus 

those gasses which we get from the earth, let us say, or from 
combustion processes in the case of C0-2. 


Q Have you authorized any articles in the field in whieh 


A A DOS A AO Oe ONL ean “Ray moe omens mona 


ueny, but there is a large 
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collection of them at various places. 
G What line of endeavor were you engaged prior to your 
being, a consultant? 
A I was working for the Air Reduction Company. I ¥as 
a senior corporate officer responsibility for their 
technology, their research, if I can put it that way. 

This involved building their plants, running their 
laboratories, generally providing the technical back-up to 
that business. 


The phrases Air Reduction Company is synonymous -- 


Q 
A Now Airco. 


Were you a vice president for Airco? 


For what period of time? 


I believe a couple of years, three 


JUDGE BARNES: Yes. 
By Mx. Youngwood: 
C Peton to the position you held as vice president, 
can you tell us what other position or positions you might 
have held with Airco? 
A Yes, f started in 1946 as a researcher in their labora~ 
tory and worked my way up through the technical side of the 
business. This included a number of different kinds of 


assignments both in the research organization and in the 
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line organization. 

Yor exauple, I was at one time a vice president of 
tacir industrial gas division. At that time that division 
ana their welding division were one. They are now split. 

Q Dio. Muller, will you tell us, please, the names of 
some of tae lerger companies that you represented in your 
capacity as a consultant? 

A Yes, Dupont, Hercules, Union Carbide, Food Machinery, 
several goverzments, very recently the Government of Iceland, 
International Harvester, Mobil, and then there were a string 
of smaller companies. 

Q Did you aiso represent the British Oxygen Company? 

A Yes. 

MR. “OPKIS: Represent is not quite the right 
word but otherwise I don't mind. 

THE WITNESS: 7 consulted fo> them. 

By ir. Youngwood: 
Q Will you explain for us, please, the terms of your 
consultancy with British Oxygen? 

MR. TOPKIS: 4X think those are written down in 
the document and the document is the best evidence and it 
is already in evidence. 

By ifr. Youngweod: 
Q 


Brivccish Oxyger. Company in which the terms of your consultaney 
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are set forth. It is stated in the letter that the con- 
eultancy would take effect as the result of a letter to you 
Of April 2, 
Loes the letter accurately reflect the terms of your 
consultancy? 
MR. TOPKIS: Well, of course it does. 


THE WITNESS: Yes, this is it. 


MR. TOPKIS: It is Exhibit CX-111 and it is in 


evidence. 
by Mv. Youngwood: What duties were you to perform in your 
capacity as a consultant for the BOC? 

MR. TOPKIS: Objection. This is all spelled out 
in the decument. I don't mind hearing Dr. Muller reciting 
it but it is all in the document. 

MR. YOUNGWOOD: I wili withdraw it. 

By Mr. Youngwood: What duties did you perform? 
A There were basically two areas in which I was involved 
as it relates to BOC. 

One was essentially a technical type of thing which 
related to their general research, development and engineering 
activity, and the purpose behind that was to review what they 
were doing and to see whether there wasn't some way to 
improve the output of this activity for then. 

They had a large number of individual operating groups 


each of which had its own technical arm, and after a review 


Pee: wn 


of that I felt they probably could get nore mileage out of 
these technical efforts if there were some srt of a cross 
fertilisation betwan chem. 

Ore of che things I did was review that end talk about 
lt and :sake sone recoumendations. 

‘ae other thing related to the United States and 
North America in general. British Oxygen at that time was 
én international company; they still are. ‘The U. S. and 
North America cepresented about SC percent of the world's 
marxet and they were interested in becoming active in <his 
mar<et. They wanted to enter the market. 

in the beginning of my work for them, we were essentiall 
looxing at little high technology businesses they could buy 
and hopefully operate profitably here. 

Another consideration they were interested in taking 
thi3 knowledge back to the U.K. or using it in other trading 
areas in which they did business. 

For that reason, in the beginning, it was one 
of the types of things which related essentially to the 
higaer technology businesses. 

Later on, and this came after some difficult periods 
in 30C's management. Dr. Goldstein died, Nicol Gross died, 
the twe people ft talked about my consultar.cy in the be- 
ginning, and there was a chanve, a different attitude in the 


haw bhenagementc. 
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Half way through my consultancy or toward the end of it 
certainly, a decision was made in terms of the U. 8S. market 
the thing to do was to constrict the activities and not en- 
phasize high technology as much as the types of business they 
wer2 in because they were anxious to make good management 
judgments and did situations in areas related to their ongoing 
business. 

They felcthat, therefore, they should be looking at 
these kinds of activities rather than one of the higher 
technology areas that I had originally started them into. 

Tt was very difficult, I might add, to get at that 
time an answer as to their interest in these high technology 
businesses because of the changing situation that existed in 
their management because of the deaths that occurred. 

Q De. Mulier, did you contact on behalf of BOC any 
firas in 1968 whose operations were in the industrial gas 
field? 
A You are limited yourself -- 
HR. TOPKIS: t might help your Honor to know 
the time frame. It has . not been established. Dr. Muller 


began for us in April '68 and terminated in April 1970. I 


thought that would heip. 


JUDGE BARNES: I did not know the date of the ex- 
hibit. It would help, Mr. Youngwood, to place a time frame 


on all of these activities, 
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MR. YOUNGWOOD: The letter to which I referred 
anc which I showed Dr. Muller was a letter over the signa- 
tuxe of C. A. B. Lewsley, the Secretary for British 
Ox; gen Company dated April 25, 1968. I appreciate Mr. Topkis 
calling the dates of the consultancy to your attention. 

Ey ‘im. Youngwocd: 

Q De. Mulie», I will vepeat the question 3 had asked you. 
Did you contact on behaif of BOC any firms in 1958 

whese operations were in the industrial gas field? 

A Ne. Youngwood, I am trying to recall and I honestly 

can't answer that question as it relates to 1968. I ob- 

vicously did over the two years but I don't venember anything 

specific in 1968. 

Q Dr. Muller, I would like te show you a document 


_ designeted CX-18-A, 1968 consulting activity by Albert 


Muller. This decument contains a list of companies which you 


contacted in 1968. 

I offer the document to you for the purpose of refresh-~ 
ing your recollection. 

A Tae answer is yes, I have them listed here so I obvious- 
ly hed co do it. I will stand corrected. I just did .r0t 
recall that accurately. There are several here. 

Q Will you sate please first the names? 

A Cardner Cryogenics in Bathlehem, and this of couvse 


intecest on the part of 80¢ or should I say a potential | 
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interest for helium. 

MR. TOPKIS: Tne question calls for the names 
efihe companies. 

JUDGE BARNES: Just the names of the companies? 

THE WITNESS: Cryonco in Denver, Cryogenic, Inc., 
New York, Cryogomagnetics, Denver, Gardner and 
Malakexr Corporation. 


Did you confact the Matheson Division of Will Ross? 


Q 
A Yes, I did. 


C in 19687 
f Yes, I think that was about the time I did that. 
It happened shortly after the Will Rose acquired Matheson. 
I would say this was in it. 
JUDGE BARNES: Was this cne time Olin Matheson? 
THE WITNESS: No, sir, Matheson Gas Company is 
a cifferent company. Their business was specialty gasses 
if I can use that terminology. They were a distributor of 
latoratory gasses. They did not produce as a normal indus- 
trial gas company would produce but they distributed gasses 
with certified analyses. They had built a position I guess 
at that time which was probably number one in the industry. 
By Mr. Youngwood: 
C De. Muller, you stated just a short time ago that 
there came a time at which you concentrated in areas in 


vhich they had a great deal of knowledge, areas in which 
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thcy had a technical and marketing expertise, I believe. 

MR. TOPKIS: I don’t believe that is what the 
witness said at aii. 
By Me. Youngwood: Would you explain to us the areas in which 
you concentrated toward the end of your consultaney ccn- 
tract? 

- 

f May I step back and make a preliminary statement on that 

I told you that there was a difficuit period in 
Pritish Oxygen management which was occasioned by the 
ceaths of some of their top people. The people I originally 
sec up my consultancy with, Dr. Goldstein and Nicol Gross 
both died. 

As a result of these deaths there were changes in 
British Oxygen's top management structure. Some of the 
things we talked about doing originally turned out to be 
thinys that they were not as mvch interested in the new 
ranagement as the old. 

The new management after it got established concen- 
trated primarily on the businesses thet they were in, and 
the stated reason to me for that was they wanted to be 
«bie to make good sound judgments about such activity, and 
they were not interested in the higher technology areas 
thet I started out with. 

‘¢) Which businesses arc these? 


, 


& Melitish Ozygen was in the medical business, the indus- 
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trial gas business, the metal alloy business, the welding 
business, and they felt anything I did that related to those 
ércas they could make a much better judgment on than they 
could in an area which was completely different. 
Q Dr. Muller, I have before me a document entitled, 
"Guidelines to BOC group Activities in North America." 

We have designated it as CX-29-A. It has been offered 
anc received in evidence. 

Was it through this document that the changes were 
made? 

MR. TOPKIS: Objection, your Honor. This is a 
cocument which was prepared by the witness and by Mr. Perham 
who was at the time, I believe, President of Canox. 

I think your Honor will have no difficulty in per- 
ceiving neither the witness for the President of Canox 
sets BOC's policy. 

MR. YOUNGWOOD: I think I can show in a very 
short period of time that the President of Canox almost has 
as his prime function the search for activities and business 


opportunities in the United States and that if J. Perham 


indicated these would be guidelines for BOC group activities 


in North America, they were indeed such guidelines. 
JUDGE BARNES: I don't think your question is 
very clear. 


You said is this the docuaent in which changes were 
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I don't think the questica is very clear. 
By “kb. Youngwood: 
4 ft § De. Muller, what does this document mean to you? 


Si MR. TOPKIS: Objection, your Honor. There are 


ways of asking about a document other than that. The 


document speaks for itself. 


6 | If the question is designed to go into how it was 

9 | prepared -=- 

10 JUDGE BARNES: Yes, now was it prepared? 

11 THE WITNESS: Jet me try to explain that. 

ia | During this period when the new management in BOC 
| 

13 | was getting established and solidlified, I was having 

14 || difficulty in getting answers to various questions that 

15 I was posing to the BOC management. 

16 Normally I would write a letter, = guess, to Leslie 

17 Suith and he was busy trying to get things straightened 


cut in the company. 
Obviously he did not have an opportunity to sit down 
and consider everything I was sencing him to the exclusion 
of his ocher business. Avjan Perham knew about my predica- 

ment. The two of us sat down and lacking some direction from 
EOC, we sort of >repared this as sort of a suggestion, if I 
cai. put Lt that vay, to the BUC management for a method of 


preeeecing from that time forward. 
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This document, I guess, was the result of several dis- 
cus3ions { had with Allan Perham and it finally got boiled 
dow1 to what is here. 

Just adding one more «hing, as fav as I am concerned, 
it was generally accepted as a method of proceeding. 
This was a thing which was proposed, accepted and followed. 
By Mr. Youngwood: 
Q Did you in 1969 have occasion to contact Robert 3. 
Johnson of Loeb Rhoades? 
A Yes, I did. 
Q Wouid you tell us the nature of any conversations 
you may have with him? 

MR. TOPKIS: Is this with Mr. Johnson? 

By tr. Youngwood: 
0 Would you tell us what it is you told Mr. Johnson? 
A Basicaliy he had learned that Chemetron which is one 
of the major producer: of industrial gasses, equipment, 
et cetera, was available for sale. 

Mr. Johnson was handling this matter sand he was with 


Loeb Rhoades. To make a long story short, I went down to 


Wall Street and saw Bob. 
i 


As a result of talking with him about whether or not 
Chenetron could be acquired I called Mr. Smith, I guess it 
was the end of 1969, and informed him that this might be 


avallabie, 
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I also told him that Mr. Johnson was going to be in 


2 || the U.K. and set up, I believe, at che time, che opportunity 
{ 
i 
3 | fo. both of them to have lunch together. 
| 
| 
4 || 


i know there was a meeting at which tine they dis- 


cuesed this. 


6 MR. TOPKIS: I take it the witness was not present 
7 |; at this meeting so I would prefer he not discuss what was 

8 | eaid. 

9 ! THE WITNESS: i was not there. I was just men- 

10 |! ticning that there was a meeting. 


11. || Ey Mr. Youngwcod 
12 ! ¢ Did you contact Me. Johnson on behalf of BOC? 


a ae | Yes, sir. 


a MR. TOPKIS: Objection. 


THE WITNESS: = had no other reason to do it. 
16 || JUDGE BARNES: Was this subsequent to the meeting 
befove or is there a time frame on this? Are you referring 


to your first contact with Mr. Johnson or some later contact? 


19 THE WITNESS: I had only one meeting with Mr. 


Jorbnsen down on Wall Street. We talked this thing over at 


As a result of 


some length. that what { said a few minutes 


ago was arranzed. 


23 I know for a fact fiom Mr. Johnson that he did meet 


with Mr. Smith and John Williams came ever and talked to Mr. 


Gallagher, President of Chemetron, early in the year, 


10 


1} 
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gone time in January, about that time frame. 


By Mr. Youngwood: 


0 January of which year? 
A y guess it would be 1970, Mr. Youngwood. 
Q De. Muller, did you participate in a study undertaken 


by the British Oxygen Company of the industrial gas indus- 

try in the United States? 

A If 1 qualify pacticipate, I would say yes. I was in- 

volved in furnishing various information to Mr. Greenfield, 

Mr. Perham with respect to that subject. 

Q Did you contact distributors in the United States? 

A Yes. 
MR. TOPKIS: Shouldn't we have the time established 
JUDGE BAKNES: That would be helpful. | 


THE WITNESS: it was toward the end of my consul- 


taney. I can't recall the exact dates. 


MR. TOPKIS: It is spread ail over the record. 
Can't we agree it was January and February 1970 and December 
of 1969 as weil. 

MR. YOUNGWOOD: Wa can agree the contact which 
were made oi’ distributors were no later than February 1970. 


JUDGE BARNES: Did you contact distributors? 


THE WITNESS: Yes. 


By Mi. Youngwood: 


q would you give us the naxes of the distributors :ion- 
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tacted? 
A There was Middlesex. a distributor in Central Jersey, 
New Erensvick. Unex in New Jersey, Cryodyne ir. Bridgeport, 
Unibraze, a company in Cleveland whose name I can't 
recall now. Anyway, there were several. 
Lid you contact Gordon Duff? 


Me. Yourgwood, I can't recall if I did or did not. 


Q 
A 
Q Were these firms distributors of industrial gases? 
fi 


Yes, anc welding equipment and the related distributor 
articles that are sold by such companies. 
Q In the course of your consultancy did you introduce 
officiais of the British Oxygen Company and the subsidiaries 
to these distributors? 
A Yes, I did that. 
Q Why did you contact the distributors? 

MR. TOPKIS: Wi.y? 

MR. YOUNGWOOD: Yes, why. 

THE WITNESS: We were looking at the industrial 
gas field. One of the things that was going on at the time 
was that che planning group in London was collecting various 
Btatiscies and information on the industrial gas business. 
They weve leoking at produecys, distributors, and what have 
you, to see where the pactern of profitability was the 
greatest =f XY can use that iype of texminclogy. 


A 


Ay waek particular junerume, the industrial gas business 
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as it related to major producers was not something you would 
write home about in terms of a wonderful investment. 


The profitability and returns were low. 


* ° ¢he + 2 . * > 
In looking at/total picture it was obvious that you 


should look at the distributors as well as the producers. 
Some of these distributors were enjoying a better return 
and profitability than the major producers at the time. 
By Mr. Youngwood: 
Q This was in early 1970? 
A Yes, sir. 
Q Do you have any reason to know if the prefitability 
of these producers is higher? 
MR. TOPKIS: Objection. 
THE WITNESS: <= just can't comment. I don't know. 
By Mr. Youngwocd: 
Q De. Muller, I show you Complaint Counsel Exhibit CX-47-A 
which has been entered into evidence. Would you read the 
second paragraph. The date of the Exhibit is December 3, 
1989. 
JUDGE BARNES: dust read it to yourself, Doctor. 
THE WITNESS: Yes. 
By Mr. Youngwood: 
Q This exhibit refers to « fundamental belief of the 
British Oxygen --- 


NR. TOPKYS: Objection. If we are going to have 
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reference to this exhibit, may I supply a copy to your 
Hor.02. 

JUGS BARNES: What is your question, Mr. Young- 
wood? Just don't read what is in the document. That is 
already in the record. 

By Me. Youngwoed: 

Q Did the study which was tndertaken by the British 
Cxygcn Company, to the best of your knowledge, change the 
long-te-m strategy stated in paragraph two of that letter? 


MR. TOPKIS: Objection, your Honor. 


JUDSE BARNES: May I have the quesvion back, please 


(Tae question was read by the reporter.) 


JUDSE BARNES: What is the basis of your objec- 


MR. TOPKIS: f£ can establish it on voir dira. 
VOIR DIRE 
Ey Mr. Topkis: 
Q Your consultancy texminated before the final decision? 
A To the sest of my reeollection, yes. We were involved 
in furnishing information bu¢e I never saw the final product. 
MR. TOPKIS: That dees it, your Honor. 
JUDSS BARNES: I think the question is improper. 
He has no foundation for ensirering what the lcng-term 3trate- 


By Mr. Youngwood: 
Q On what date was your corsultancy terminated? 
b I think the end of March, 1970. 

MR. YOUNGWOOD: The Perham-Greenficld report 
is dated February 11, 1970. 

MR. TOPKIS: The witness said he never saw it. 
By Mr. Youngwood: 
Q Did you continue to wor!: for BOC after February 11, 
19707 
& On a spot basis. 


Q Can you testify -- and I would ask in this instance 


| < for yes or no answer -- whether the British Oxygen Company 


retained an interest in entering into the United States' 
market? 
A The answar to that is yes. 

JUDGE BARNES: What is the basis of his knowlecve? 
Dic it arize out of your part-time consultancy duties with 
the BOC? 

THE WITNESS: After my original contract terminated, 
I wae asked to do certain things in addition. 

Of course, the factual history of what has happened 

sinze would indicate that this also was true. 

JUDGE BARNES: Reframe your question now, Mr. 


You 1gwood. 
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MR. YOUNGWOOD: Are you referring <o the question 
Y had with respect to Cx-37-A, your Honor? 

dU0S35 BARHEGS: Yes. 

By “&. Youngwood: 

Q Dr. Muller, was the long-term strategy set forth on 
LTecember 3, 19543 altered by «he conelusion of the study 
underteken by the British Oxvzen Gompany? 

MR. fOPKIS: CObjeecion. I submit this witnass 
coulc not possivly know the answer to that question on the 
basis cf the foundation. He testified we boughtAireo and 
muet heve had an interest but further than thet ‘I suggest ex- 
pleretion would ve Limivced. 

JUDGE BARNES: I wovld permit did the long-term 
strategy change. There may have been many bases for con- 
tinuing or changing. 

By Mr. Youngwood: 
C Vac the long term s-:racegy referred to in the letter 
cf Decomber 2, 1969 changed at a date subsequent to that? 

MR. TOPKIS: I would have no objection to this 
cuesticn being put to the witness anc the problem will show 
what I have. 

“he question would .e, Or. Muller do you know whether 
the strategy of 3ritish Oxyzen has changed since the date 
of this letter which has beon marked CX-47-A. That ques- 


tice I would «cc obiect ta. 
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JUDGE BARNES: All right. 


By Mr. Youngwood: 
Q Do you know or have reason to believe -- 

MR. TOPKIS: No. No. 

JUDGE BARNES: Does he know? 
By Mr. Youngwood: 
0 Lo you know whether the long-term strategy referred 
to in the letter of December 3, 1969 has been altered sub- 
sequent to that date? 
A Mr. Youngwood that is a very difficult question for 
me to answer because obviously I am not privy to British Oxy- 
ger's thinking at, that time. 

MR. TOPKIS: I would -- 

JUDGE BARNES: He indicated he did not know but I 
don't believe he finished his answer. 

THE WITNESS: As an outside observer watching 
whet BOC has done since that time I don't think they have 
lest their interest. This is a personal belief of mine. It 
is not factually supported by anything I can pull out of the 
file and say this is British Oxygen policy. 

By Mr. Youngwood: 

Q Would you state the basis for your belief? 

A They have made several acquisitions here in the United 
States since the termination of my arrangement with them. 


So I presume that the original intent which is stated in that 
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Uxhibit was stiil of interest <o then. 

Obviously it was at the beginning because it was 
Btcted te me not once bit many times and by many peopie. 

JUDCE BARFES: Did you receive any information 
cuping your working with BOC which indicated a change? 

THE WiTNESS: No, I did not. At the end cf ny 
original arrangement with BOC, I think we had an understand- 
ins thet if I ran into things that might be of interest to 
BOC. & wae sentunnti free to refer to them for decision which 
I «id cn a couple of occasions. 

As time went by and I beceme in otner things this 
obviously dropped by the waysice as so much of these things 
do. 

i cannot comment in fact that BOC has changed its m3:-* 
about the fact that as oan international company of North 
émerice is 50 percent of the world's merket and they should 
therefore be in it. 

“his was part of the original ciscussions that I had 


with Me. Hutchison, Dr. Gross end Dr. Goldstein. This is 
> 


whet I talked about when I joired them as a consultant. 


By M:*. Youngwood: 

8) Did you have cccasion to have corversations with office 
of the British Oxygen Comvany in Februery, 1970? 

& Yes. At thac time, I nct with Leslie tmith. 


MR. TOPKIS: 1970? 
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* THE WITNESS: Yes, we talked about my consultency 


én { was told they were concerned about their position 
in the upcoming common market. 

Also they were concerned about the fact the terms of 
buying a U. S. company it was difficult to get¢ the Bank of 
England to provide dollars for such purchases. They 
hac: decided, therefore, to change their priorities and 
emphasize the European picture. This did not mean and I 
wat not told, therefore, they were cutting off their entire 
interest in North America. 

In connection therewith, I think there is some corres- 
pondence in the file you subpoenaed from me which outlines 
a few basis for what you might call spot assignment. 

By Mr. Youngwood: 
q Were these spot assignments to include a search for 
industrial acquisitions in the gas field. 

MR. TOPKIS: Objection, as Dr. Muller has said 
his duties are set forth in writing. 


MR. YOUNGWOOD: What is the basis of your o >jec- 


MR. TOPKIS: That the best evidence is the best 
evidence. 
De. Muller has just reminded Complaint Counsel that 
Complaint Counsel obtained Dr. Muller's files from Dr. 


Muller and he now possessee them. 
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fmong those papers is a coevment between Dr. Muller 
ana LOC relating to the spor ; | aments that Br. Muller 
has epoken of aud in Gereribing hew they should be under- 
takar, compensaced and so on. 

MR. YOUNGWOOD: ZZ have no document which states 
specifically ‘cha: Dr. Mulier is going «o continue to look 
for industria’. sas compéenies. 

However, i just don't sce the pertinence of Mr. ‘fopkis's 
obj 2ction. 

JUDGE BARNES: If it does not say that, you 
ean esk him if he had instructions otherwise to look for 
jndustriai gas companie.. 

THE WXTNESS: No, i aad no specific instructions. 
As {¢ recall that to the vest of my ability to bring that 
bac:¢ into focus in my final exrangements with BOC, it was 
sor: of left. If you ren acros3 something thet is attractive 
and feel we should be interested in, plcase send it to us, 
we will review it and we will see if we should follow such 
a iead and do something about iz. 

There was no emphasis on gasses other metals or 
medical equipment or anything else. It was the broad ‘icid 
o: OC's interest. I had ro specific assignment after 
my contract. This was an understanding which basically 
Yelatad to the feet that I was busy with othr things ard if 


inolog7 stumbled on to something without 
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having any directive to go look for it, I was certainly free t 
bring it to the attention of the management group ip BOC. 

By Mr. Youngwood: 

Q Subsequent to the conversation to which you just re- 
ferred, did you in fact uncover such an opportunity for the 
British Oxygen Company? 

A I think, and again, to the best of my ability to 

recail, I think I sent a couple of smail things over to Lon- 
don for consideration. 

I remember one was a little company in the specialty 
grapiite business called Ultracarbon. This was subsequently 
reviewed and the decision was reached they had no interest 
in this and I was so informed. 

I think there may have been one or two others. 

Q Did you subsequently uncover any such opportunity in 
the industrial gasses field? 

A There was a carry~on with Gardner Cryogenics that 
relaced to helium. This resulted from some publicity with 
regard to Bill Gardner's situation, vis-avis carpenter 
steel or technology as it is now known. 


They weve not getting along and even though we had 


had some prio» discussions with Gardner Cryogenics, Allan 


Perham and I and I forget who initiated what we went 
back down to Neading and talked to Tom Stanton. I don't 


know if we ta.ked te Basil Lanphear. 
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Criginally { set up everything through Mr. Lamphear. 
ényway, we went down there. ‘Those discussions related to 
the helium situation. 

Tne excuse, if I cau use that word for going down there, 
wat we learned at that tine they might be interested in 
selling off their European heliwn business. 

We went down there to discuss this. ing the discus- 
sion it had broadened out into the whole picture of Gardner 
Cryogenics per se. 

Again there are some reports and related information 
on that in the file. I don't know if they have been intro- 
ducec into evidenee but they are in the file. 

Q Would you tell us, please, the dates on which these 

discussions occurred? 

A. Mx. Youngwood, you have me. I know it was -~ I don't 

knew. Maybe it was May of 1970. 

Q Ic was after your consultancy was terminated? 

A It might have been May or June. It was sometime 

toward the late spring or early summer. 

Q Dr. Mulier, I mey have missed an answer that you gave. 

Woulc you repeat for us the nature of the conversations 

at the meetings held with officials from Gardner Cryogenics? 
MR. TOPKIS: I take it there was cne conversa- 

tion. If we ave going to have the details, shouldn't we 


kiow who the people were, who was present. 
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JUDGE BARNES: Yes, and the date. 

MR. YOUNGWOOD: I will be happy first to lay the 
foundation that way. 
By Mr. Youngwood: 
Q Would you tell us first who attended? 
A Allan Perham and I went down there from the BOC 
standpoint. 


JUDGE BARNES: This is two meetings? 


THE WITNESS: There were two separate meetings 


separated by some months. 

JUDGE BARNES: Are you talking about the first 
meeting? 

THE WITNESS: I think we saw the same people. 
The key man from Carpenter Technology was Tom Stanton, 
one of their vice presidents and officers. I had had dis- 
cussions with Mr. Lanphear whom I knew personally for many, 
many years and he delegated this discussion responsibility 
to Mr. Stanton. 

I don't know. I think there mighe have been one or 
two other people from Carpenter Technology but I can't 
recall their names. I don't think Mr. Lanphear ever met 
with us. 

f discussed this thing with him on che phone. He 
delegated the responsibility for the further discussions 


on a face to bace basis with Mr. Stanton. 
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Have you eStablished an approximate datz for the first 


nec tine? 
A lip. Youngwood, 1 really can't recall, but there are 
documents which have the dates on then. 

MR. YOUNGWOOD: I do not have the documents be- 
fore me but perhaps it would suffice to say we are referzving 
to the first meeting with Me. Stanton which was attended 
by Dr. Muller and Dr. Perham. 

MR. TOPKIS: I think My. Perham has just been 
premoted. We pick uphonorary coctorates in ail fashions. 

JUDGE BARNES: Mr. Perham. 

By Mr. Youngwood: 

Q Would you «ell us piease the nature of the conversa- 
tions at the first meeting? 

A The first meeting was set up as a result of discus- 
sions I had with 3il1 Gardner's brother at one of the prior 
Cryogenics Conferences in Cleveland. 

Eis name is John Gardner. There are two brothers. 

At that particular juncture, troubles were developing 
in the relationships between the Gardner Brothers and 
Carzenter Technology. I am not privy to what those diffi- 
culties were. 

Speculating on them, I think the Carpenter people 
fel: the Gardners had nade some allegations and statements 


ia 2eauseccien with their business which they could not 
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Support and, beyond that, the business at that time was not 
going very well. 

there were difficulties with Phillips Petroleum with 
whom they hac an agreement on helium production and purifi- 
cavion. All of these things led to a situation where they 
were looking for ways out of it. 

After these discussions, Allan Perham and I went down 
to see them. We prepared a report on the subject which 
report was senc over to London, I believe, and which is in 
the file. 

. 

Bill Gardner subsequently went over to London and I 
thinc he met with the management group in BOC. 

To my knowledge nothing came off that other than they 
had a discussicn. That was the first meeting, the first 
contact. 

Q The year? 
A i guess it was 1970 but, again, the date is on the 


report. 


Q But it was subsequent to the termination: of your con- 


sultancy. 

A No, the first time was when I was employed as a con- 
suitant to BOC. Subsequent to that there was a second 
meeting which involved Carpenter Technology but at that 
pointe in time, as I recall it, Bill Cardner has already 


left the organization and that discussion, the second dis- 
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cussion I am referring to now, was with the Carpenter 
people on the direct basis without Gacdner being involved. 
Q What was the substarce of the conversation? 
A The reason we went down there, we had had information 
cone in which would indicate they wished to sell off their 
helium distribution business in Europ? which I think was 
bas2d in Belgiun. 

When we went down there we went from that specific 
subject to the broader sukjeet do you, Carpenter, want to 
stay in helium business and is this whole thing for sale? 

We went down there again and this was one of the spot 
assignments I was involved with after my original consultancy 
agreement expired. 

To the best of my knowledge, nothing came of that either. 
Q As I understand your testimony, are you saying that 
M:. Perham and you inquired of Mr. Stanton as to whether 
Gardner Cryogenics was for sale? 

MR. TOPKIS: This visit is tee subject of a most 
detiiled report which, as Dr. Muller quite accurately states, 
a copy has been supplied to Commission Counsel. They 


have offered thet document in evidence as CX-241. 


I believe they have subsequently withdrawn it, for 


whacever yveason, I don't knew, but I respectfully submit 
tha: report prepared contemporaneously and possessed, 


ix you vill, end relied upor by Dr. Muller is the best 
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evidence of what took place there. 

THE WITNESS: That was the first meeting. 
report is on the first mecting. 

MR. TOPKIS: June 1, 1970. 

THE WITNESS: Tf it is June 3, 1970, that 


second meeting. There are two reporis. 


ose 


Just let me see if { can put this in perspective. 


JUDGE BARNES: Just a minute. 
MR. YOUNGWOOD: Your Honor, I might comment 
one peason it was withdrawn is that the information that 
we have is that it is not accurate. We have that information 
frcem more thar one source. 
MR. TOPKIS: I don't know that coud possibly be. 
JUDGE BARNES: I think we cought to at least show 
the witness the exhibit. 
MR. YOUNGWOOD: I would like to show this to 
your Hauner, if I may, and refer your Honor to the name of the 
wan who prepared the report. 
MR. TOPKIS: I prepared by Allan Perham end 
it was sent to Dr. Muller. 
This is not Dr. Muller's report. 
THURMAN: i have never heard such things 
gOing cn in this trial, you can't ask é witness about his 


Girect oresentation. You e2rtainly can expand on a document. 
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I don't think this is the Rules of Evidence at all 
thet you are sostricted in what you can ask a witness. I 
think we ought to get a ruling on that because Mr. Topkis 
keeps alabinhieg to what we can ask and what we can't. 

If this is going on through this trial i would like 
a ruling. We can certainiy ask a witness whai he knows. 
Maybe something is inaccuvate in a document. We don't have 
to introduce documents if they don't want to. That is just 
a3 good. 

JUDGE BARNES: I think we should know what type 
of document we are talking about, who prepared it, whether 
there is a contract or agreement. 

There is the best evidence or parol evidence rule. We 
Should have the document in front of the witness when we 
question him about specific things in a document. 

MR. THURMAN: Mr. Topkis keers running our case 
for us. He has a right of cross examination end a right 
for cefense. This was not prepared by this gentleman. 

If he wants to introduce it on defense io offset what this 
witness has to say thet is part of his case but I resent 


deferse counsel trying to ren cur case. 


JUDGE BARNES: Let's not have any resentment. Sit 


down now. 
Mr. Topkis is coing to make an objection and I 


will rvie. If he calls <:tencion to the fact that Dr. Muller 


seen Me. \opkis mak: a 


enac ls your next question? 


mutler wheter Me, 


surdner Crrrogenics 


m2 Can answer tre questicn. 
+ ‘chink the answer to thac is yes. 
2ither by telephone or directly. 
12 discussion but to the best of 
ay recollection whe answe: if ves. 
“ne. Youngwood 
You are cercain it came up in the discussion at the 
second meeting? 


an “~ 
Lh. 


Was s0c interested in acquiring Garcner Cryogenics? 


MK. TOPKIS: Objection. 
By ir. Youngwood: 
Q So vse best of your mowledge. 
vIS: ‘iho witness must know or he does 


foundation weuld have to be leid. 


ARNES: Lay a foundation. 
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By Mi. Youngwocd: 
¢ SO you have any reason tc believe BOC was interested 
in the acquisition of Gardner? 
é. Yee. they retained me on the spot. I contacted Gardner 
Cryogenics and Alian Perham and I went down ‘to talk to them. 
J .id not do it for my owa interes:. 
C This is the reason they obtained you on a spot basis. 

JUDGE BARNES: I don't think we need that ques- 
ticn. When you went down to see Carpenies Technology you 
were going on behalf of BOC? 

THE WITNESS: Absolutely. 
By Me. Youngwood: 
0 ir. Muller, based on your experici.ce in the industry 
eac <8 2 formes consultant te BOC, did you believe prior to 
the Airco acquisiticn in 1973 that the 2ritish Oxygen Com- 
pany would enter the United States industrial gas market? 

HR. TOPKIS: Objection. 

JUDGE BARNES: What is the basis of your objection? 

MR. TOPKIS: Weli, first, I would like to explore 
how extensively the witness has been involved in the indus- 
trial gas business, and TI ean do that with a couple of quick 
questions on voir dire if I may be allowed. 

Second, the witness has not been engaged in the indus- 

tial o-ses bueiress according te his testimony for about four 


yeas bow. Se his expectations or thou-hts are based on 
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in, ormition that is somewhat out of date. He may have kept up 


bic hand to u dsyree bux cercainly he is not someone active 
in the business today. ~ den't mean that to cast any shadow 
on him. 

JULGE BARNES: Dr. Muller, as a result of your 
employment with 50C both as a consultant and iater on a 
spot basis up until the end of your employmeni: with BOC, 
cic. you believe BOC was a potential entrant into the indus- 
trial gas business in the United Stetes market? 

THO WITNESS: <I just can't answer that question. 
1 con't know what BOC was thinking. Certainly BOC had the 
capability if they desizved to enter he industrial gas 
picture. That is all I can say on that subject. 

Obviously I am not privy to what their thinking was in 
the bOC management. Ther: if no way I knew what was going 
on there subsequent to rid-i1970. 

Now, wich regard to the specific that Mr. Topkis just 
raised, I am president of a company callec: Helium Cryogenics, 
and 1 em in the industriai gas business today. 

I do know something about it, as much as anybody in this 
roca. it is « gratuitous statement, but I think I do. 

JUDG: BARNES: On that basis then, as of December 
1973 and prior co, did you believe BOC was a potential en- 
traat into the industriel gas business in the United States 


gac market? 
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‘THE WITNESS: In my own mind, I have always thought 
“the: weve, but this is just speculation on my part. It is 
not supvoried by fact because I have no knowledge of what 
they weve thinking. 

I: ight adc one more thing. 

In all my relationship with BOC starting with the nego- 
tiacion of my original contract, there was a clear and 
complete understanding that anyching that related to 


Air Reduction I would disqualify myself fron. 


Whatever went on between Air Reduction and BOC was 


dona om the besis of direct contact betweea them because I 
woud not participate because of my association for 20-some 
years with Air Reduction and my generai involvement in their 
bus ‘ness. 

Thies was just a fair way of doing business. There was 
no question about that sicuacion. 

JUDGE BARNES: Let's have another question now. 
By lie. Youngweod: 
Q De. Muller, I have a slight bit of difficulty fully 
understanding your response to his Honor's question. 

XY would like to ask a question which can make clear to 
me what your thoughts are with respect +o the antry or pos- 
sible entry, potential entry in December 1973 orior to the 
acquisition of Airco of BOC into the industrial gas 


fFiieo.d in the United States. 
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MR. [GPKIS: Objection. I think your Honor just 
esked that question more tersely. 

JUDGE BARNES: This is background to the question. 
Yo. have not ohrased the question yet, have you? 

MR. YOUNGWOOD: Your Honor, t had a little bit 
of difviculty actually understanding Dr. liuller's response. 

JUSS BARNES: You said that. Now what ¥ your 
cucsticn? 

Ey Me. Youngwood: 

G { would like to know, based on your familiarity with 
the industries, it is your opinion that the British Oxygen 
Cot peny was a potential entrant, would have entered into 
the industrial gas field in the United States in 1970 as of 
the date 19737 

MR. TOPKIS: sn*: that the question. your Honor 
Sust asked? 

JUDGE BARNES: It may be a little bit different 
bui basically it is the same question. 

your answer? 

THE WITNESS: liy own speculation is yes but I 
have no direct supportable knowledge that BOC was intending 
to do thac. Tf have just had no contact with them since June 
Of 1970. 

HR. WOLLEN: I object. I think the question has 


* 


che witiess has said ali he is doing is 
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epeculating. 
JUDGE BARNES: He said he had no divect knowledge. 
THE WITNESS: ‘that is correct. 
By Mz. Youngwood: 
Q Dr. Muiler, you stated it is your belie? that BOC was 
a pocential entrant. How did you consider that we might 
envexr? 
A Mr. Youngwood, i think -- 
MR. TOPKIiS: The witness said it was his specula- 
tion that BOC would enter. 


JUDGES BARNES: How did you speculate they might 


THE WITNESS: At the time I terminated my activi- 
tiles with BOC, we were looking at several different things. 
Obviously, we had considered producers. 

From a personal knowledge I know that discussions were 
held with Mr. Loveman for example of Burdett in Cleveland. 

It certainly was not an attractive situsztion but the subject 
was breached. 

We contacted the distributors as another way of gettinz 
in. We had had many discussions that one of the other major 
world companies producing gasses had come into the United 
States market and they used a technique which involved 
buying up, if I can use that <cerminology, segional producers. 


All of hese things were obviously known to British 
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Oxygen or anybody else who was interested in the industrial 
gas field. 

The question constantly before the house, if I ean, 
agein, put it that way, was whether or not it was wort 
while to get into this business from the standpoint of re- 
turn. from the standpoint of growth and everything else. 

Back in those days when I was doing this work, the 
industrial gas business was not exactly a ball. of fire 
in terms of another industrial endeavor. 

The major producers were having a difficult time with 
return on investment or return on capital employed, either 


way; it was a situation wheve, quite frankiy, if I had to 


put my money on the line at the time, I would not have 


cone iy. 

Ferhaps that situation has changed. 
By Mr. Youngwood: 
G Dr. Muller, based upoa your familiarity with these 
inductvies, was it your opiaioen that BOC posed a substantial 
<hreat to the major United States companies in these fields 
ag one of the most likely potential entrants on an average 
seale in th: industrial medical gas, equipmeni:, ferro alloys 
an’ eryogenics hardware in ‘this country. 

MR. TOPKIS: I think I might have heard a more 


leading auestiion than that: but not in the court room. 
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y ie. Youngwood: 
Q Do you recall having made a statement of the nature I 
have: just read? 

MR. TOPKIS: I persist in my objection. My friend 
is apparently trying to read to Dr. Muller something which 
Dr. Muller wrote and asking him if he meant it. That is 
not proper examiration. 

JUDGE BARNES: Rephrase your question. Cover one 
market or one incustry at a time. I believe you have already 
asked him about industrial gas, haven't you? 

MR. YOUNGWOOD: i think I might hav2 phrased it 
differently. I< is conceivable Dr. Mulier's response might 
huve been because I did not ask if they posed 2 substantial 
Ylivcat ‘to the mejor United Stztcs compa:ies in this field. 

THE WITNESS: Gbviously if a company -- 

MR. TOPKIS: Objection. What is this word threat? 

JUDGE BARNES: Can't you rephrase the question? 

It seems to me that would be much farcher removed from a 
substantial entrent, a substantial threat. It is quite 
a burden. 

JUDGE BARNES: Dr. Muller, I would like to ask 
you one more qucstion. 

You testified that you had familiurty with the long- 
range plans of BOC in the Norch American market. 


THE WITKESS: As they exisced in that period of 
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JUDG. BARNES: Through the time when you ended 
your part-time consultation, and you had discussed with BOC 
ofiicials their planning. You had discussed with them 
thei» interest in the United States industriai gas market. 

You had contacted on their behalf distributors. You 
hac. contacted producers of industrial gas. You contacted 
Carpencer Tecanology or Gardnez Cryogenics twice. 

THE WITNESS: That was the helium business. 

JUDGE SARNES: But was it your expectation during 
this period and as of June 1970 that British Oxygen would 
enter the United States industxvial gas market at some time 
in the future? 

THE WITNESS: Your Honor, I can't answer that 
because the decision whether or not -- 

JUDGE BARNES: You had an expectation? 

THE WITNESS: I had an expectation that if the 
numberc came out right and if the opportunity afforded itself 
that they would enter the market. But, as I think I also 
indicated in my earlier testimony, at that particular point 
in time the industrial gas business was not a good business. 
it wes very difficult to achieve’ a level of profitability 
anc return to mace a company grow without deluding its 
regalar earnings. There was an open question on this all 


tne time as to whether industrial gases were something that 
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they wanted to get into. 

This hearing, of course, is concentvating I think on 
industrial gasses. As far as I am concermed, my assignment 
priority-wise certainly did not put industria. gasses 
number one on the list. We were talking about medical busi- 
ness, we were talking about metals and cquipment, vacuum 
equipment, that whole technology and we were “rying to find 
things which fit the pattern of BOC's interests in the U.K. 
£0 that their management could make sound decisions with 
respect to these businesses based on their experience. 

I had no knowledge, I had no feel that the industrial 
gasses was uppermost in their mind. 

As a matter of fact the medieal business in the vacuum 
area was certainly at least in my assignments given equal 
priority. There is no question about that. 

Now, BOC ~~ 

JUDGE BARNES: I believe you have answered my 
quesvion. 
MR. YOUNGWOOD: May we have a five minute recess, 


your Honor. We are almost finished with this witness. 


JUDGE BARNES: We will take a ten minute recess. 


(A short recess was taken.) 
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MR. THURMAN: Before Mc. Youngwoed continues with 
ect examination, Mr. Topkis and AIRCO’s respondents 
3 eximination, we would iike to move for sequestering «he 
isser who ere going to testify in this case. We move to 
aster witnesses. 


There have been many prospective witnesses sitting 


rere in these proceedings, and we do not believe they 
lc be in the room. 

Secondiy, Mr. Topkis is saying we have to move to 
New York to put on his part of the case. Most of the BOC 
people who ave going to te’ *ify are here in Washington, so we 
se? 10 reason to move this case to New York for defense. 

JUDGE BARNES: That is a different question. 

MR. TOPKIS: Of course these people are here. They 
ar2 ere in their capacity as executives vitally concerned 
in the outcome of this litigation. I think they have every 
rizht to be here. 

Weaving that aside, as pctential witnesses, I cannot 
imagine their watching Dr. Muller's testimony would be of any 
consequence to them. Nevertheless, his testimony is being 
resorcec and it i3 being obtained on a daily besie. I assure 
your bonor once “he BOC executives leave here, we are goinz 
to be sending them daily copies of the transcript because 
of t<acir continuing interest so they are going to know whac 


De. Mller said before they testify. So what ig the point of 
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sequestration? In short, why send them out into the rain? 


MR. THURMAN: In the first place, if they are going 


to be a witness and sequestered, they should nct ge: transcript . 
Secondly, I think they are allowed one officiai from each 
respondent to be present. 
JUDGE BARNES: I aa not going to exclude any official 
; of the respondents from the faring room. Other witnesses 
will not be permitted in antil after their testimony. 
satisfactory? 
MR. TOPKIS: Yes. I may say Mr. Perham of Canox 
is not an official of BOC, but he is an officer in a wholly 
owned subsidiary. 
JUDGE BAKNES: He may stay. 
The question of Kew York has been settled unless 
respondents want a change. I would prefer to stay in Washington. 
MR. TOPKIS: I will take this into consideration and 
advise your Honor subsequently. 
By Mr. Youngwood: 
Q Dr. Mu , I show you complaint counsel proposed 
Exhibit CX 193A. Do you recognize that document? 
Yes, I do. 
Did you sign the document? 
Yea, I did, 
Dic you sign the do¢ument under seal? 


I believe su, yes.. 
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ool 
SOUNSWOOD: Your Honor, complaint counsel offers 


Exhibit LOSA inco evidence. 


MR. TOPKIS: If your Honor please, we object and I 
y P 


think your Honor will see th: basis of our objection upon 
reading the description of tne document. 

JUDGE BARNES: It is an affidavit. 

What is the purpose of this offer? 

MR. YOUNGWOOD: Your Honor, this is en affidavit 
sign2¢ by Dr. Muiler on Decenber 14, 1973 in which statements 
that he made are substantially in conflict with stavcements 
that are made here today. 

JUDG:: BARNES: The way to use that exhibit, if you 
wish, is not to offer it into evidence, but use it as the basis 
for questioning. Ask him did he on such and such a day make 
such end such a statement and call his attention to what he 
has said here this morning and find out if there is any 
inconsistency. 

MR. YOUNGWOOD: This document was not prepared for 
us. This is a document prepured by Dr. Muller on a particular 
date. The respondents do have ample opportunity to cross 
examine him on any statements made in this particular document 
as w3ll as any statements made here today. 

JUDGE BARNES: This is for other litigation. 

HR. YOUNGWOOD: It has not been prepared for us. It 


is @ document br, Muller identified as the dccument he signed 


* 161i 


on December i%th in the course of other litigation. 

JUDGE BARNES: Still the proper way to use this is 
to question hin. This is previcusly sworn to testirony and if 
it differs from what he said here today you may question him 
usin; this as a basis, but it is not receivable as an exhibit, 
at least not at this point. 

MR. TOPKIS: If counsel want to move to strike ail 

i of Dr. Muller's testimony and excuse him at this point, I 
sunpos2 they could do so. He is their witness. What are they 
, doing, impeaching him? 
JUDGE BARNES: It can »e dona if that is what they 
want to do. ) 
MR. YOUNGWOOD: You are indicating you wil not 
; accept them -- 

JUDGE GARNES: Not as an exhibit at this point. You 
may use it as 6 basis for questioning Dr. Muller. That is a 
| sworn statement that he made earlier. If it is inconsisten 
; with what he said here today, you can use it as a basis for 
ques*ioning hir. 


: By Mr. Youngwocd: 


1 Q De. Mulier., do you believe that the British Oxygen Company 


; in 1973, December, 1973 exerted an influence upon competitive 
decisions which may have been made by the major industrial gas 
'' companies in the United States? 


MR. ‘OPKIS: Objection, your doner. We have had the 
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people most expert on that subject testify over anc over again 
alreiaay in this courtroom. Those are the people who made «he 
decisions. I don't believe Dr. Muller, with all duc respect 
for iim, is in a better position te offer better evidence to 
this court than they. 

JUDGE BARNES: Dr. Muller indicated that :e hed an 
interest in the industrial gas business. He owns a company 
at tre present tine; is that correct? 

THE WITNESS: That is correct. 

MR. UOPKIS: In helium. 

JUDGE 4ARNES: That is industrial gar. 


€ wili permit him ‘co answer it. 


MR. YOUNGWOOD: Would the reporter read the question 


MR. TOPKIS: I object. I want to withdraw my objectio 
if tae question is limited to whether Dr. Muller ever made a 
deci3zion in or about December 1973 that was affected by the 
possitle entry of BOC. He can't read the mind of other people, 
your Fonor. He can certainly tell us what he felt. 

MR. YOUNGWOOD: I am asking him his belief as < man 
tetelly familia: with the industry who has deer in the industry 
for nen’, many years. 

JUDG) DAKNES: I do aot believs he it that faniliar 


[ don't belicve you iwought that out. 


' 
‘ 
i 
| 
| 
| 
| 
‘The question was read by the reporter.) | 


By >. Youngwocd: 


Q ir. Mullex 

JUDG} JARNES: That is correct. ‘Je tas with Airco. 

4AR. YOJUJNGWOOD: I was about to asx him the positions 
he held with Aircy and whether as €é result of the president 
of tre Industral Gasses Division he might se zcble to answer a 
question of thiict nature. 

JUDGE BARNES: de may 

YOIR DIRE 

By “ce. Topxis: 
g Dr. Mullez, in your tenure with Air 2educiion while you 
were vwitn it, you were not resyonsible for marketin<: or 


x 
operaticns at any time, were you? 


Your Honor, I press my cbjection. 


ere your duties as president? 

a vice president of that organization. I handled 
all their technical problems, built their plants at the time. 
I was obviously familiar with the marketing side of it because 
large industrial gas plants are usually »uilt on the basis of 
contrected accoun:s for a long-term supply of 15 years or 30. 

I was not oniy aware, but part of the decision-making 
proc3és on tha: type of thing. 


© €ic not have line respensidility for marketing. I 


thing 
on when I was an efri. at o° the 
‘estaaniy I knew what was going on 


ity participant in the activit: es 


i rep.s 
Made any Cecisions Dasec! 
chat is his vusinees and he 
anything elee, how can his opinion 
pave iad the people of the zajor industrial 
cone in to this court room and tell your 
ana did not dv. 
hat they might have cone ia not 
.S20n, on the best evidence rule, 
opinion is 
their actions «re. 


MR. YOUNSWOOD: Your Honor, I think you can easily 


appreciate the reluctance some of these gentlemen might have 


J am interested i:. what Dr. Muller is 
act what the other gentiemen have saic. I feel 
is an expert in the industrial gas tusiness in 


States and I will permit him to answer that question 
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whicn is an opinion question. 
Let me first confine my commen: to my 

own personal situation in helium cryogenics. 

Starting, i guese, « year ago at this point in time 
we made a oroposal to the British Oxygen Company to supply 
them with helium. 

JUDGE BARNES: In the United States? 

THE WITNESS: No, to UK. We were going t> ship it 
to Europe and then transship it to the UK. 

If we had proceeced with that on the basis of a 
contrect award we would have expanded our facilities of western 

' helium and would have gone into the helium business more 

deepl. than we are in today. 

When I learned that BOC and-Airco were discussing 
the pcscible acquisiticn of Airco by BOC, obviously I knew I 
Was not going to get the helium businese. Therefore, we cur- 
tailad cur plans for expansion of our own helium business. That 

a fact that vould happen to me as a result of this particular 

situation. As a matter of fact, none of che information relating 
to this potential supply of helium ever mentioned the fact that 
Aircs and BOC were holding separate and private negotiations 


with regard to the acquisition of their stock intersst. 


It sort of perturbed me, I might add, because I 


don't think it was absolutely honest. If the thing could have 


been turned of f that wey, T would have gone awey, but we made 
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p extensive plans, did engineering designs and replaced orders 
li for ‘iquid transport equipment, generally get our position pretty 
well established with regard to the possibility of supplying a 
f large customer like BOC. 
it fell through. No complete explana:ion was ever 
| offered, but I just assumed because of the situation between BO 
| anc Airco this was the reason. It is a perfectly logical 
i peesen, incidentally. 
I don't have any other feeling about it. 
But it did affect me personally. 
JULGE BARNES: Now we are interested in your opinion 
industry generally. 
THE WETNESS: In connection with that I was retained 
by Curtis Wright in connection with their offer of tender stock. 
in the course of reviewing some of the thingt they were interestizd 


| in with respect to Air Reduction, it obviously came out that 


|| had sO chosen to enter this market directly, it would have 


f affected the pesition of all the other gas companies in the 
! United States. ‘They had all of the capability in terms of back 
aia in warketing, production, and they had the financial 
| resources to do it. 
they chcse rather than going into it directly to 
! aequer? 3n equity position in Air Reduction which I think has 


i been the patiern of BOC's normal overseas type venture. They 


pupciased cabstantial equity positions in companies of various 
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types all over the world. This has been their pattern. 


JUDGE BARNES: I think that is a sufficient answer 


JUDGE BARNES: Mo other comment is necesicry. 
MR. Complaint counsel hae no further 
questions. 


CROSS EXAMINATION 


to 
| 
ion 
THE WIVWESS: When any organization -- 


‘By Me. Topkis 
Q Dr. Mullei, let's start if we may going back to your 
meeting in Juna of 1970 with some people at Carpenter in 
conn2zction with Gardner Cryogentics. Do you remember your 
testimony about that meeting? 
A Yes, I do. 
Q I am going to show you a three-page memorendunm dated 
May 27, 1970. Before we get to that, Doctor, your files were 
subpoenaed by complaint counsel. 
A Yes, sir. 
Q Vhen did that happen? 
A Two oc three months ago, Mr. Topkis. I don't recall the 
exact dete that I got the subpoena, but there is a subpoena 
for it. 

y@ w2s a subpoena issued fer your files? 

is correct. 


w Many sub voenas? 
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1A I have received two so var, one for my files and one for 
discussions with: the FTC staff. 
One for discussions with coaplainc counsel? 
And one tc come to this hearing. 
You have received three in all then? 
No, tio. 
The one for your files was two or three months ago? 
To the bes: of my recollection, about that time. 
HR, 2OPKIS: Your Honor, I ask about this because we 


were not aware of the issuance of any subpoena to Dr. Muller 


for iis files. {£ don’t believe your Honor signed any such 


SuDp ena. 
fn ccacequence, f wonder how a subpoena came to be 
is3ua¢ to this witness. 
YOUNGWOOD: Your Honor, my recollection of this 
' matter 26 that the subpoena was issued prior to the issuance of 
the complaint end, therefore, of course, Your Honor would not 
have had occasion to sign such subpoena. 
MR. TOPKIS: Pursuant to what authority, might I 
inquire, was a subpoena issued? 
JUSGE BARNES: Was that an investigational subpoena? 
MR. YGUNGWOOD: Yes, an investigational subpoena. 


VOPKIS: Was this the industrial gasses investi- 


Tam not sure £ understand the 
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relevance or materiality of these questions as they relate to 
De. Muller at ali. Perhaps we could discuss this at a tater 
time or of¢ the racord. 

JU2GN BARWES: I tink these are gencral questions 

when the subpoena was issued. I assume it was issued 
by an official of the Commis3ion who had authority under the 
industrial gis investigation, the same as the subpoena served 
on be. DeWin; is that correct? 

MR. YOUNGWOOD: That is correct. 

MR. TOPKIS: ZF would Like very much to know whether 
that subpoena was issued at a time when this complaint was 
alive. If it was, it seems to m2 that subpoenc. was issued 
improperly. 

JUNGE BARNES: He said it was before the complaint 
issued. 

MR. YOUNGWOOD: it was before the complaint issued. 

MR. TOPKIS: I would like to see a copy of it. 

JUDGE BARNES: I would like to see a copy, too. 

MR. YOUNGWOOD: I would be happy to furnish a copy, 
but I do not have a cory with me at this time. 

JUSGE BARNES: Can you approximate the date? 

MR. SOUNGWOOD: :. would feel relatively certain the 
sudpoene was issued in January. 

MR. TOPKIS: Your donor will recall it the prehearing 


conference hele Dafore you’ Honor on April 17, 197% counsei 
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Supporting the complaint, and it was Mr. Thurman and I, quoting 


at page 103, “1 think I have stated this before anc I hope to 
make it clear ihat this industry-wide investigation has nothing 
to do with this case whatsoever." 

MR. YOUNGWOOD: Don't you think -- 

MR. TOPKIS: If I may finish, please. And those 
remacks, by the way, were made in an effort to defeat us 
getting some information that came to cowplaint counsel in the 
course ci the iadustry-wide investigation. 

It now turns out at best information obtained in the 
industry-wide investigation unknown to us was cbtained from 
Dr. Muller and used in this case. That is the very problem I 
soughi to addriss myself to before your Honor cn those subpoena 

At the moment, all I need is the date of the subpoena 
I dcoa't need it right now. It does not depend on keeping Dr. 
Muar waiting on the witness stand. 

MR. TdURMAN: I made that statement. That statement 
ie still true. ‘his subpoena was issued when we were investi- 
gatiag this acquisition. This was not taken from the industry- 
wide files. These things are ex parte subpoenes. I think 
even subpoenas issued here can be ex parte. I have had many 
igsuad by respondent and complaint counsel. This was issued 
for this proceeding. 

JUDGE BARNES: The subvo0ena was issued uider ‘zhe 


investigation and I would assume that the merger 
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investigation was a part of end grew out of the industrial 


eal eaten Semeey 


gas investigat:o. and that you are using material you obtained 


during the indiscvial gas investigation to try this law suit. 


| 
| 


MR. IHURMAN: It is not true. We are using the same 


nwaber, bux it is the same as we subpoenaed information fro 


them curins investigational hearings for this xerger. 


True. it had the same merger, but it wag not for that 


CAE ene ae ES ee A RRR et AR: RR 


puvp»ee and it was after this merger and we are investigating 
that and it has nothing to do with the industry-wide investi- 
gatioz:. We have not used eny documents received under that 


indusiry-wide investigatioz. 


en, eee enim 3, aaeseanatn asileat tent aettie 


JUDGE BARNES: Let's assume the Commission decided 
not to issue a complaint challenging the merger, then those 
files would have become part of your filcs. 

MR. SHURMAN: Tne answer to your question is no. 

JUDGE: BARNES: I don't see the point. Mr. Topkis, 
what is your point? I did not sign the subpoena. I assume 
at this point /i was issued before the complaint. 

MR. TOPKIS: If this were the case, I would have 
nothing further to say. 

JUDGE BARNES: We \vill get a date on the subpoena 


this efternoon. if possible, and the name of the person who 


“MR. YOUNGWOOD: ‘The name of the persecn was Robert E. 


Linguist, Assistant Director of the Bureau of Competition. I 
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woild comment .lco I don't believe any of the docunents we 
have introducec wire not given to us from the British Oxygen 
Coapany. 

MR. OPKIS: That is aosurd. The documents are from 
De. Muller's files. 

JUDGE BARNES: Copies of these did not come from 
your files? 

MR. SOPKIS: No, from your files. 

MR. YOUNGWOOL: We ave introducing documents that 
you did not have in your files despite the fact that they might 
have come from British Oxygen Company. I would wonder ‘then wh 
those docuwsents weren't turned over. 

MR. TOPKIS: Because we did not have them. 

MR. YOUNGWOOD: ‘That is my next question. 

“UR. TOP<iS: Maybe because we don't keep everything. 
There are bunches that came from Dr. Muller's files. I< is 
certainly true they were used. 

JUDGE BARNES: Let's go one step further and see if 
it is not true that any of the documents that complaint counsel 
has introduced, copies at one time were in the possession or 
communications from BOC I take it. 


MR. ‘'OPXIS: They were documents sent from or to 


Dr. Muller tha: never came to our ettention. There are a numbe 


of such documents offered by complaint counsel. I would be 


delighted to check on it. 
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in deference to the rule my friends imposed on me, 
I aust now call vor Jencks material. 


MR. YOUNGWOOD: << would state that we have no 


verbatim notes. ‘There was no verbatim interview. 


JUDGE BARNES: Might you have some letters signed 
by De. Muller? 

MR. YOUNGWOOD: Your Honor, I presume: that it is 
possible that Dr. Muller did send to us a cover letter with 
documents whicl: h: furnished pursuant to the subpoena. If he 
did, and I do sot know if ne did, but if he dic we do not have 
a copy of that letter with us, but I can tell you there was 
absolutely nothing substantive in it, or anything that I 
remenber of a Substantive nature. I can show you notes which 
we took of a meeting wrich was attended by Dr. Reck and myself 
with Dr. Mulle». I think you will see they are hardly 
verbatia. 

JUDGE BARNES: Are these notes Dr. Reck's as well 
as yours? 

MR. YOUNGWOOD: ‘hose that are ledgible are Dr. 
Reck’s notes. 

JUDGE BARNES: These are just attorney notes and 


are act verbatim vrecordaticons of what the witness said. 


sipperc of my earlier statement, Dr. Mulle.-, who 


Impeon? 
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“¢ is a man ‘who is engaged in the acquisition field. 
Not connected with BOC? 
No, he is not connected with BOC at all. 
that is ail If need. 
“R. TOPXIS: Your Honor, Complaini Exhibit 30 is a 


ietter fron John 3. Simpson to Mr. Sam Garvin which has been 


| peceived in evidence. It was tendered and withdrawn, but that 


is ae document chat came from Dr. Muller's files which we had 
never seen, for example, and we will find then. 
By Mr. Topkis: 
Q Going back to the matter of your conversation, the second 
visit that you made to Carpenter or Gardner Cryogentics. It 
is the same physical location? 
A Yes, it is Reading. 
Q before that second meeting in which you perticipated with 
Mr. Perham, you had a meeting with Mr. Lanfear and Mr. Stanton 
on May 26 in Reading; isn't that right? 
A f believe that is correct. Certainly I had telephone 
discussions and I eaw them. 

You then called Miss Payshak. 


Mr. Perhan's secretary. 


going, t> show you a three-page memorandum and ask 


you whether th 3 .emorandam, cad piease ignore the bottom sheet 
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for the moment, is a memorandum that is true and accurate 
memorandum of the conversation between you and Miss Payshak on 
that oceasion. 

MR. YOUNGHOOD: May we heve reference to the memoran- 


dum te which you :efer? 


MR. TOPAIS: Sure. *< ie a document dated May 27, 


1970, 3:15, memorandum of phone caijl frou Dr. A. Muller. 

AR. THURMAN: Let’s sez it before the witness sees it 

“4R. TOPKIS: All right. 

MR. YOUNGWOOD: Your Honor, the document we have just 
been furnished is information taken by Miss Payshak from 
Me. Perham -- 

MR. IOPXIS: No, from Dr. Muller. 

AR. YOUGWOOD: It says memorandum of a phone call 
from Ir. Mallew, out the information was taken by Miss Payshak 
who is aopirently Mr. Perham's secretary, and she apparentiy 
is vaporting wna Mr. Perham said Dr. Muller s¢e.id. 

AR. TOPKIS: No, that is not true. Read it. it 
is Cormission Exhibit 238 which has been withdrawn. I think it 

Ia any event, Commission counsel has copies of it 
for aeks. 

AR. YOUVGHOOH: I doen't understand on what basis or 
what right would ne have to show the witness something which 
apparently has been written down third om fourth-haad. 


JUNG: BARNES: <i think that is correct. Vhis is not 


sh sechetteduntsnaicnuntenadihendlsidecbsacttap sige se aiabchiasdcadhs dma tadhadetnan Sele esaneanintsnatenes ane oeeoeaninesiaaag aetna aden onan akan ee eee 
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a document thai the witness wrote or is familiar with. It can 
be used for quesrioning him, but is it proper to show it to 
th: vitness? 


MR. SOPKIS: The document is not his document, your 


i <9f telephone call from Dr. A. Muller." It reads, “Info taken 


| fo? 4m. Pevham." 


“ 


| 
Horace. It purporis to be a recording. It is headed = 


We just heard the Doctor testizy he called Miss 
Pays.%k to delivai a report to Mr. Perham and I want to ask 
him if it is the substance of the report. It has the advantage 
of basing a contemporaneous recordation of that. If he says 
it i3 inaccurate, we throw it away or don't push it. The 
quick way, rather than asking every detail since he testified 
about this subject matter, is to aek him if this is an accurate 
report. 

MR. YOUNGWOOD: May I suggest Mc. Topkis put Miss 
Payshak on the stand. 

MR. TOP<IS: I want to hear what he said. 

JUDGE BARNES: I don't think it is proper pe show 
this cocument to the witness. You may use it for questioning. 
By Ne. Topkis: 

Q Ir. Mulle:, it your meesing with Mr. Lanfear and Mo. 
Stanton, accorin: to this memorandum, such a Meeking san held. 
Dees that vefrush your recsol!.ection? 


A Yee, ¢ berieve I got tovecher with them prior to tne time 
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Alian and % drove down to Reading. That part I remember. 
is) The note continues, "The purpose of the meeting was to 
Giscuss the current situacior of Gardner Cryogentics." Is 
that accurate? 


A That is ccrrect. 


Q The memorendum continues, "The following happened (1) 


William Gardnez has been temainaced as an employee of Gardner 


ee 
A I guess Tcm Stanton told me that. I would say that is 
corract.” 
‘2 "Present plan for Gardner as follows (A) continue oper:tio 
of helium busiress in the U.S. including manufacture of helium 
in tne 50 vereent” -- 15 percent is tricken and 50 substituted ;- 
MR. YOUNGWOOD: It is the same as sh.owing it to 
the witness. fle is reading exactly from the document. Is that 
the type of int em-ogation you had in mind? 
JUDGi} BARNES: No. It is not exactly. I think we 
should get to “he real pertinent parts. 
MR. 'OPKIS: I am right there. 
By Mr. Topkis: 
Q Did these gentlemen tell you that the present plan for 
Gardner was to dispose of the European helium business and to 
contiruc opevrattioius of the U.S. helium business? 
A Yes. They told mc they were going to dispose of the 


European situa ‘ivi. 
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My recollection, to the best of my ability to :ecall, is 


that when asked -- when I asked them what they were going to 
do 2bcut tne U.S. situation, it was open. Obviously they were 
going to continue it because they were in it, but they were 
entering any propositions that came along. This is my under- 
standing of the way the thing actually happenec. 

Q But what chey said to you was that they were going to 
continue operatiois of the helium business. 

A Vell, they were not going to shut it down. 

Q They said they would be very interested in talking to BOC 
quickiy about <his position o% the European business; isn't 
that right? 

A That is right. 

Q It is because they said that to you that you immediately 
got on the phone to Mr. Perham and said in effect, "Allan, 
there is this nos3ibility to acquire the European business of 
Gardncy Cryogentics in helium. Wou3d you be inzerested?" 

A fe I testified earlier, this was the excuse for going 
dewn there. ( 

Q it was the reasen for going down there. 

A if you want to use that terminology, yes. This was the 
reason for going down. I will accept that word. 

Q Dr. Mullei, must a couple of questions, if I may, about 
helium. 


Gainer wis engaged so fer as industrial gasses are 


erence nannies 


AAS OEM Ne TNE NA IES NG A A ATA Nt TIT A ON RR RA a oe Saas A caer emma 


i cr i sete OLE TST TEN NEE LSAT 


| 
| 
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concerned solely in helium buciress? 
Relium and equipment. 
Helium and qipment related ‘cheretc. 
Cryogenic hardware is a better name 
Heiium is shipped world-wide, isn't 
Yes. so 
Shipped from the United States all over the world, right? 
To the industrialized naticns -- Japan, Uurope. 
So to the desree that w2 wight speak of a helium market, 
it would be an international market? 
A Mr. Topkis, yes, in terme of usage of helium. Of course, 
helium is abundant in the U.S. and Canada end not abundant 


in other parts of the world. It emanates from the locations 


where it is and it has to be shipped from there, so what you ar 


Saying a factual history. 


Q That is quits different from oxygen and nitrogen and argon 
and the rest of the industrial gasses; isn't it? 

A It is not an atmospheric gas even though there is a tiny 
bit in the atmosphere. 

Q Eelium is — by people who have no particular use 

for the other industrial gesues. 

4 In some ca3es. It is a cooling gas for ar. atonio reactor. 


Wher2 it is used in welding, those people use cther gasses 
& P 


‘and mixtures o: those gasses with helium. 


Q But you dun’: ship thes2 otaer gass23 overeeas. 


Ve " 
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No, the economies can't justify them. 


Q Dr. Muliex, vou testified that following the termination 
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of your retainer as a consultant you were under a spot assign- 
meat erranzgeme:t with BOC; is that right? 

A Yas, we hed an understanding if I had anything which I 
thought was of in-erest I could submit ix. If the interest 
were confirmed. = would be retained if it developed that way 
or if it was scue sort of acquisition, I would get the usual 
finder's fee, whatever went on. 

Q If you were asked to spend time in LOC's interests, you 
would be compe: saced at the vate of, I think, 6335 a day. 

A Yonetaing Like that. I forget the exact figure. 

Q You spent thvee days since 1970 for which you have been 

- compansated at that rate. J 

A it is a very small number. I don't know if it is three, 
but it is a very 3mall thing. The thing sort of went by the 
wayside. 

Q During th: «ime since April of 1970 when your consultation 
arrengement cane to an end and continuing until today, you have 
had an economi:: incentive to offer ommecunities tue acquisitio 
te EXC’ naven't yor, in that you hoped to obtain finder's fees? 
A 2 guess surictly speaking that is a fair interpretation 

of che situation. 

q fo far as industrial gasses are concerned. Doctor, you 


nevee pecorwmen:ed to BOC thas it euter the Uniiied States on a 


Iniced Stats, MDB Supawatson Bilant. 


Ving anytaing | 
B WOIAVePcetion wie, me. Lesle 


you caid tio: you saw no peint .n a ‘coahetd 


“+ SLtIeGr you €O ih ov you stay out. 


Honor. T have secviou- diffieultiée 


“4ect to the 


nt kiyid of objection 1.8 that? [ asked 
yhout a comversution. 
WR. YOUNG HOOD: 7. don‘*t understand the canse for 
isughter, bur we have vaceived certain information pirsuant 
subpoende We avcked for alt. informe tion as it related to 


Muelble entxey into the Uniced Statcesmarke::. Now we are 


P21 GUPOPIecd wits a quesvion which apparently resates to 


docurtn: wile they must lave bad which we did:.'t receive. 


MP 


‘BEST coy AVAILABLE 


ointment 
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JUDG); BARNES: Your problem is you tliink you did not 


‘Ls | 


get 1 complete 2» -urr, on “che subj0ena. Mir. Topkis is f..ee to 
frams question: on cross examiniation and use eny source at 
his comeand-. Uf you think he did not comply with the subpoena, 
ask a direct question about that. 
MR. YOPCIS: Mr. Youngwood is operating under a 
total misappre.:en3sion. X asked che witness about a conversation. 
not a document. ‘Shere is no known way aside from what che 
White House learned about recently of keeping v2eorde of con- 
versations. 
MR. SOUNGWOOD: We have one in the Fedieral Trade 
Commission. 
JUDGE BARNES: On redirect you might explore this 


with the witness. 


By re. Topkia: 


'Q lr. Mulle:, { am going to show you three pages which have 


been marked as BO°RX 181 and a cover sheet over then and ask 
you if you reeall peer er that document or a copy of it? 

MR. SOU:IGWOOD: Your Honor, may I asl: what the purpos 
of showing this document to Nr. Muller is. 

MR. SOPKTS; Certainly. I want to show fiim wast 


instructious he: ezceived with respect to the green field 


investigation. 


Cont:.nu2, Mr. Topkis. 
MR. “OP<iS: Thank you, your Honor. 
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JUDGE BARNES: Mr. Topxis identified it as a 
respondent exhibi:. I assume you have copies of it. 

MR. YOUIGWOOD: We have a copy of it. 

Can I ask Mr. Topkis the purzose of introducing 
this exhibit ai: this time or offering it for icentification. 

JUDG); BARNES: He has not offered it for identifi- 
cation. He has shown it to the witness. 

MR. YOUNGWOOD: For what purpose? 

JUDG}: BARNES: I don’t know. 

MR. YOUNGWOOD: JZ would like to know under what 
circumstances «he witness was permitted to examine the document 

JUDG: BARNES: He can show the witness a document. 

MR. YOUNGWOOD: For what purvose is it being shown? 

JUDSS BARNES: I assume we will find out. 

MR. YVOUNGWOOD: Yhen I will reserve my objection 
until the question is asked. 


By Mo. Topkis: 


Q Did you receive the original or a copy of this document? 


A { presume I have. This is one letter in several boxes. 
Q It looks familiar to vou? 

A The content of the assignment, ths gathering of this 
information on th: last page I was certainly feniliar with. 
| This was all part of providing the statistical background 
for a decision. 


“OPKTS: I offase is in evidence, your Honor. 
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MR. JOUNGWOOD: Woul Mr. Topkis identify the 
dozuaent as to sme time and date and title. 

JUDG?’ BARNES: Mr. Topkis, your exhibit list is not 
in cvidenec, sc I ask that you read a description into «he 
reso7d. 

MR. V'OP<IS: The cover sheet is dateci’ December 1, 
1968 <cnd is he dei “President Canox, J.A. Perham to Dr. Albert 


Muller. Dear /i:' There are enclosures. ‘The second sheet is 


markec EOC Uha: yuan Committee, minutes, study of U.S.A. market. 


The -hicd sheet is marked C.C. paper, and that means 
Chairman BOC, study of U.S. market and the fourth sheet is 
marked "Inform.cion Required." 

JUDG:; BARNES: This has been marked as Respondent 
exhibit? 

MR. ‘OPIS: i3). The enclosures have been. The 
cover sheet hai not yet been marked and I would ask that it 
be cuppleomente:. aid regarded as a supplemental part. 

MR. “OUNGWOOD: Your Honor, we do not have a copy of 
that cocument oresent but we would like the opportunity to 

. look at it. 

JUDG: BARNES: This will be Respondent Exhibit 181A 
through 5. 

MR. ‘'OUNGWOOD: May I ask Dr. Muller one question 
with vesoect te tris document? 


JUSG'? B&RNES: I think you should look at the 
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document first, ifr. Youngwood. 

VOIR DIRE 
By Mir. Youngwood: 
Q Did you suy vou recalled wveceiving this document? 
A I recalled’ what was requived because this was part of 
gathering infoimaion. 
Q Do you recai! today receiving it when this document was 
written? 
A Yo the best of my ability to remember the circumstances, 
I think I got that, Mr. Youngwood, yes. 

MR. YOUNGWOOD: We can't cross examiniution Dr. Muller 
on this document. I would respectfully request that with 
respect to the fact that it was written end for no other 
purposes, but {£ would respectfully request that the document 
be submitted when they call the author to the stand. We cannot 
cross examine or question Dr. Muller at all with respect to 
the contents o% the document since he did not write it and he 


does not even »emember for sure that he recaived it. 


JUDGE BARNES: The document was eddressed to Dr. 


Albert: Muller at his home address in Lebanon, New Jersey. He 
assumes he recsiviad it and it is proper for Mr. Topkis to go 
into the subject matter of this exhibit. And if you can't 
cross examine him on it you had better get somebody over here 
who can. 


MR. §OUNGWOOD: He did not write it. 
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JUOGE BARWES: He received ic. 

MR. YOUNGWOOD: We would be happy to question hin wit 
reap2ct to his receipt. 

ts this being introduced merely to indicate that it 
was written? is ‘shat the pucpoee of the introciction, because 
I think certainly the truth of any of the etatenents in there 
are highly in question. We have no reason to concern ourselves 
with that at this moment. 


JUDGE BARNES: I assume at this poini it is being 


offered as a document which Dr. Muller received. ‘ | 


MR. YOUIGWOOD: And it will be received only for that| 
purpose? 

JUDG!: BARNES: Av this point. 

MR. TOP<IS: Absolutely. The author will] be here and 
he can be cross examined to complaint counsel's heart's 
content. 

JUDG: BARNES: I will receive 181A throuzn 3. 

(The document heretofore marked Respondent's 

Exhibit 131A through D was received in evdence.) 

MR. “OQUNGWOOD: We are somewhat uncle:r. The do umeni 
| -has beén offerod into evidence merely te show Dr. Muller has 
received it? 


JUDG:; BARNES: That is correct. 


Aus, Dr. luiler, earlier, that you prepared 


lnacea or ne 
St oc he may beave taken it over 
nars maliy. 
naver TE 2s n lectern or Telex ee any other woiting 
gaving to you, yeo, those giideLines are oe: tisfactory, p..case 
wroceed’ Just yes or no. 


fo che best cf my wecollection 


JUDCE BPRHES: Dis ye “ ue seying they were 


oraliy, though. 


You juet Gent ahead 


'¢ go ahead. I went ahtad on the bisis of the 
indérstanding wo 
You and im. Fechar - is that the fact? 
As I recall 


5) Dr. “Muller, you told us, I beliave, earlier this morning 


in the course of crea of your answers that BOC possessed the 


iecessary eanplt:) and ekilis te entee tha American indus rial 


gaseg market; ie that right? 
Y telicve 


In your yiew, Geraza Linde eirzo hae those resources and 
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Shere is « difference. 

Just answ co iay question, if you will. 

i will aniwe your question, yes, but there is a difference. 
Q What is tie difference, cir? 
A The diffe ence basically ic one related tc what you might 
cali marketing and distribution area. German Linde primarily 
over a period «f years has been the major producer of industria]. 
gas plants in che world. What they did as a pattern, they 
contrected for ani started up if necessary industrial gas 
plante. They sold them if you will. 

Whereas I think the pattern with BOC and of course many 
of the other p:ople were different. They built these plants 
prinarily to supply their own businesses. In other words, they 
were more interested in the sale of the product that came 
from cuch plan:s than was German Linde. German Linde did 
distribute and sell in Germany. There is no question about 


that, but cn a wocld-wide basis they were a seller of plants 


rather than in th: case of BOC, South African Oxygen as a 


distributor of oxygen. 

Q But Germai: Linde does have the technical skills and the 
financial resourc:s. 

A Those two. tiey do. The marketing side, there 
consicerable di ffarence. 

Q Cerman Liude markets in Germany? 


A tes, and :2ntral Europe. 


ee 


And cemite: 
Yes. 

Tt also rarKet 
German Linge? 


Yes. sir. 


A NN SS a +o ca 


I can't factyail weaber wrether “hey di or chev con't. | 


market: cursize of Gernany; is thet pr ognt? 


ee 


ee Re EE RE AN AR AN A? SA ee 8 


plencn outeide of Ceraany. Waether they .ctwcll} 

aavfacture and sel. the tr-ducts outeide of Geomany for their 
Jur account, if it is being cone, it is dovs om a verv guall 
scale. 

You don't knew’ 

i don't know. 

Do they sel}. 

Yes. 

thay are the diregest wmurket on: Austric, aren't they? 

I guess the ciuswai' to that is yas. 

You have neard alse of a firm called Hesser Greishein? 

Yes, sir. 
9 They have the technical resources and the marketing ekills 
and the financial capacity co enter the iniuat: ial gases 
fietd anywhere in the wor)d? 


A Ac this poini fn time, absolutely. 


ES NAS a SS A = Le RE a ND OE Ct ae eae 


Indeed, woule you wot aay that more thea 4OC thev have 


©. 


“nat abilicy or those abild cies? 


| 
| 
| 
| 
| 
| 
| 
| 
! 
| 
! 


ea ee ere + 
a oR 


—e 
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No, i would not make that judgment. They certainly have 


|; more financial resources. 


Q ren': ey better qualified on an across the board 
basi3 than BOC: 

, A Not in th:s industry. 

Q You would not say they are better qualified than BOC 
gince they possess equal technical skills and far superior 
financial resourc2s? 

MR. YOUNGWOOD: Your Honor, the witness has already 
answered this question. 

JUDGE BARNES: This is proper cross examination. 

THE JITNESS: In my judgment, there is no distinguishing 
superiority of Messer Greisheim. As a matter of fact, I would 
think it might be the other wey. 

By Mr. Topkis: 
Q Mecser Greisneim resources are over $3 biiiion. 
A Remember, you are going back to 1969 before the acquisition 
was made. 
<Z am not. I am taiking about today. 
“Seday you are right. 
And I was right in December of 1973, wasn't it? 
If you say so. 
No, sir, you are the expert. 
‘Shey certiinly have better financial resources. They do 


net have particulsrly suverior technology and * doubt.if they 
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have the capabili-:y in the marketing area that BOC has. 


= 


ee AS RT A 


You have not seen their operatio::? 


Po 


. race 


I have seen it many times. 


& 


Where? 


p< 


In Frankfur<. 


A 


7 ot atime re 


Anywhere 2is:2? 


a] 


I have seen their plants around. I bcught several of 


| 


sn 


their plants when I was with Air Reduction. 


@ 


Q So they make pretty good plants? 


w 


A Yes. 


ond 
°o 
er inerernaenn 


Q Do you know where they market? 


A 4t this particular point in time, their pattern is 


at OR create 


different than it was when I was closely familiar with it. 


Q Let's take December of 1973. Where were they marketing then? 


men putin aeeseereabaenaD 5 mee 


In Germany mostly. 


estos nt 


A 
Q Anywhere else? 
A Anywhere else they could sell plants. They were not going 


intc the industrial gas business on the scale that would compar 


Seana eR ere a ome er ee I 


with, say, Air Liquide. 
Q They are the biggest iniustriail gae air company in the 
world, aren't they? 
A I really think the biggest one is Union Carb ide. 
They are neck and neck. 
A i don't know. The corporations do not cover specific 


data on their gas sectors. 


| 
| 
| 
: 
| 


Ber ce aE EN SR aN. AN RG A = es eA EEE ae 


ayself, didnu‘t yor 
Yes. 
You told us that Messer by reason of :t8 merge: or 


affiliation with the Eoechet inverest was setter que lified 


chaz, 20C today to ente » jmerican indus :rial gases 


You mey have written it down. 
think I have quziified i+ in the way I just deseribed it. 


Do you think th Mv. Kanian and I wrote it down in the 


4 X don't know how you wrote it down. 
MB. YOUUSWOCD: i think the witness is being harassed 
JUDGE BARI i think this matter has been covered 


guxaiciently. ft will nox wefresh his rec..llection to look 


Around 1567 OC and Aisco antered into a joint vent ure 
relating to the selling of industrial gas plants, didn't they? 
A O Joint vertures. 


2 ne in the United States and one in Europe? 


same way? 


@ 
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industrial gas plants, air separation units in the United 
States; right? That is the American end of the joint venture 
would? 

4 The American end of the joint venture was to sell plants, 
which plants in part were to be built in a facility that 
exis:e*d north of London in Edmonton that BOC had. 
Q You voted against that joint venture, didn't you? 
A That is correct. 
MR. YOUNGWOOD: I think we have gone far beyond 
direct. We did not broach this. I don't see the relevance. 
JUDGE BARNES: I don't see it either. 
MR. TOPKIS: I will demonstrate it. 
By Mr. Topkis: 
Q You were opposed to that. 
A Yes, based on the fact that I could not see a continuing 


load of plant contracts for piants which would support that 


' business. I so stated and I was overruled in that regard. 


Q You thought there was too much competition on the scene. 


A I thought there was a good deal of competition and I 
also knew the iemand for such plants would be valling off. 

MR. (OUNGWOOD: Your Honor, we are not discussing 
the construction of plante. The fact that there may have been 
competition in the construction of plants is of no relevance. 
We have not inquired as to the competition in that area. Mr. 


Topkis asked the question and I submit it is not relevant 
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is far outside the scope of direct. 
JUDGE BARNES: I think it is at this point. 
MR. OPTS: I don't want to press it. I have 
gottan what I wan: and I am contant. 


MR. YOUNGWOOD: Your Honor, I think that that is on 


G 


ee 


of the many coments that we should strike. I meve that Mr. 
Topkis' last comaznt be stricken and strike the answer as well. 
Your Honor, I move the witness’ answer be stricken 
in light of th: fact that your Eonor ruled we have gone outside 
the scope of tie direct and it is not relevant <o the proceedin 
I move it be scricken. 
MR. OP<IS: If you want argument, I think I could 
demonstrate it is very, very relevant. 


JUDGE BARNES: But was it relevant to the direc? 


do? Call this man back again to answer one question. 
JUDG: BARNES: We will leave the record as it is. 
By Me. Topkis: 
Q Dr. Muller, you know David Craig, don't you? 
A Yes. 
Q How have vou known him? J know he is sitting in the back 
of the room. 
A I have known him, I guess, roughly since i950. I hired 


him at Aiw Reduction. He work :. far me a while and moved 


Z» 
l 
| 
| 
examination? 
MR. ‘OPKIS: It probably is not. What am I going to 


“1645 


into other activities. 
Q He was engaged in the industrial gas end of Airce's 
business for many years, wasn't he? 
A Yes. 
Q Do you know what position he holds today? 
A Yes, he is a corporate officer and he is responsible for 
the industrial gas business. 
Q For how long has he been responsible for the industrial 
gas business? 

MR. YOUNGWOOD: I would ask for a showing of 
relevance. 

JUDG: BARNES: This is background. 

THE WITNESS: Since Mr. Simpson left the company 
a few months ago. He was responsible for some time prior to 
that. 

MR. YOUNGWOOD: I think Mr. Topkis should get to the 
point. To what part of our direct examination is he referring? 

JUDGE BARNES: He willget to that. This is background. 
If he does not get to it, I will ignore it at a later date, 
but we have to have the background. 

MR. TOPKIS: That is exactly the point, your Honor. 
These are backzround questions. There will be one final one. 
By Mr. Topkis: 
Q You know ite. Allan Perham? 


A Yes. 
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ve of Canox? 


gasees Field for iuay. any yearsy 


Yes. 


in the indus rial gas use 


‘eld for many years. 
of theee centlexen are sitting in the back of 


» are they not? 


enowuh. I doen't want to cmit any fiiends. 
Mr. Glordano was in tho reom. 
MR. LOUNGHCOD: Ws will stipulate Mr. Muller knows 
alaost tae entire back row. 
JIUGE EARNES: Thatis not sufficient. 
3y Mx. Topkis: 


You know tr. Richard Giordano? 
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for nuany years. 
A I guess I would have to answer yes to that. 
Q You said cariier in your testimony thet you believe you 
know more about this business than anyone in the room. My 
question to you, sir, is do you know more about the businese 
than ali of them put togeti or any of them individually? 
} Which is it? 
A I made a gratuitious statement which I withdraw. 
Fine. Then i will stop my questions. 
MR. WOLLEN: We have no questions at this point, 
your Eonor. 
MR. YOUINGWOOD: Your Honor, complaint counsel has. 
no further questions. 
JUDGE BARNES: Dr. Muiler, thank you very much. 
We have two witnesses this afternoon. 
We wiil recess at this time and reconvene at 1:45. 
(Whereupon, at 12:15 p.m., the hearing recessed 


* 


); to rucornvene at 12:45 p.m., the sae day.? 
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AFTERNOON SESSION 


JUDG!? BARNES: On the record. 
MR. PURCELL: Complaint counsel calls Howard Meckel. 


HOWARD HECKEL was thereupon calied as a witness for 
the Commission and, having been first duly sworn, testified 
as foilows: 

DIRECT EXAMINATION 


By Mr. Purcell 


Q State you:> name and home address. 


rn een ater te an singe wees 


A Foward Heckel; 13335 Watertown Plan, Elm Grove, Wisconsin 


Whe is your present emplover? 
Northern Gases. 
What position do you hold with that company? 
President. 
What are vour duties and responsibilities? 
Primarily sales. 
Fow long have you held «hat position? 
Approximately a year and a nalf. 
Q Could you de“ail the rest of your experience with Northern 
Gases and Supply Company? 
A Some of tlie other duties I save had? 
Q Right. 


A Iwas viec- >cesident end <cm2agurer. I am pretty familia» 
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with all phases of it. | 
Q How long nave you been with the company? | 


A Twenty-five years. 


A We manufacture industrial and medical gases. We handle 
all supplies pertinent to electric or gas welding. 

Q What industrial gases are produced by your company? 

A @xygen, nitrogen and acetylene. 

Q Are any industrial gases purchased by your company for 


resale purposes? 


Q What business is your company in? 
1 


A Whenever we are not in a position to supply our customers, 
then we do have to go out on the open market and buy it. 

Q Which industrial gases are purchased by your company? 

A Oxygen and nitrogen. 

Q Are any other industrial xine purciased by your company 
and sold to your customers? 


A Yes, argon, co?, helium. 


| 
| 
| 
Q What is co*? ' | 
A Carbon dioxide, hydrogen, helium, propane. | 
Q Is nitrous oxide purchased by your company for resale : 
purposes? | 
A 

Q Why does your company market gases it does not produce? 


A Anybody who is in this type of business you are better off 


having a complete line of gases. 
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| 
What advantages are offered? | 
We find most of the customers prefer to buy from onc nar 
In what gzographic area does your company do business? 
f would say 90 percent metropolitan Milwaukee area and 
rest throuzh the State of Wisconsin. 
MR. VEWCOMB: Could you keep your voice up, please. 
By Mr. Purcell: 
Q During the calendar year 1472, what were the total sales 


for industrial gases by your company? 


| 
A Roughly about $2 millio> | 


company for calendar year 1972 f.0.b. plant? 


Q What was che value of industrial gases produced by your 
MR. TO®KIS: Isn't thet the same question and, if not 


whatis the difference? 


JUDGE BARNES: Let me have the next to the last quest-/| 


ion, please. 


(The reporter read the question as requested.) 


| 
| 
| 
JUDG. BARNES: You may answer. | 


THE WITNESS: I would imagine the first question 
covered all the gases we produced as well as bought on the out- 
Gide. ‘The second question I would imagine pertains to what we 

' manufactured. 
By Mr. Purcell: 
Q “hat is corract. 


ae Roughly $909,000 to a million dollars. 
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Does that approximately $1 million include sales of 


“nitrous oxide? 


JUDGE KARNES: Can you give us a production figure 
based on the f.o.b. plant value or the invoice value? 

THE WITNESS: The second figure was the amount that 
we manufacture at the plant site. Of course, from there we 
do deliver in a liquid form, compress it into a gaseous form 
and we seli that along with other product that we buy on the 
outside. 
By Mr. Purcell: 
Q The difference between $900,000 and $1-million wouta be 
for gases purchased by your company? 
A Yes. 
Q Does your company belong to any trade associations? 
A OMA, for one, which is independent oxygen manufacturers. 
Q During 1972, were there any other companies in the indus- 
trial gas business in the United States, production and distri- 


bution of industrial bases? 


Can you identify those? 
A Linde, Carbonic Air Co., Liquid Carbonics, Liquid Air. 


Are you also talking about independents, like Alabama Oxygen, 


Industrial Air Products, Dye Oxygen. 


Was there a company identified as Burdett of Cleveland? 
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Yes, two Burdett companies. 
Q Were industrial gases produced by National Welders and 
Supply Company? 

Yes. 

Southern Cryogenics? 

Yes. 

Se10x? 

L think 89. 


Pacific Oxygen Company? 


Big Three Industries? 
Yes ® 
jow many plants does your company have, Mr. Heckel? 


Four. 


A 
Q 
A 
Q 
A 
Q 
A i think so. 
Q 
A 
Q 
A 
Q 


Does your company have any plants that produce oxyzen and 
nitrogen? 
A Yes. 
Q Cowid you give us the size of those plants? 
First, how many do you have? 
A Two. 
H Q Could you give us the size? 
A (ne is a 25-con plant and the other is an 230-ton plant. 
Q Vnen did your company make the decision to construct an 
80-tor plant? 


MR. NSWCOMB: Obteatic . No foundation has been laid 
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for that decision. 
JUDGE BARNES: They heve a plant. I guess it had 
to be constructed. 
MR. NEWCOMB: Or purchased. 
JUDGE BARNES: Ask hin if it was purchased or 
constructed. 
By hr. Purcell: 
Was that plant constructed or purchased? 
It was purchased. 
When was the decision make to purchase that 
Approximaicly September, 1572. 
Why was that decision made’ 
dgecause we did not have enough products to supply cur 
customers with, so we decided to expand. 
Q When did that plant go on stream? 
A December of 1973. 
Q Is both your 25-ton plant and your 80-ton plant operating 
ue full capacity? 
Now? 
Yes. 


Yes. 


Yes. 


A 
Q 
A 
Q Does your company have any announced plants for expansion? 
A 
Q What ape they? 

A 


We hope to acquire a liquifyer compressor to add to the 


| 
| 
; 


| 
| 
| 
| 
| 
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{ 
What would be the total capacity of that ciant? 


250. 


Why are you expanding the capacity of that plant? 


| 
jecause there is a market :or it and we could sell it. 
jas the demand for industrial gases in your marketing 
ave: been incrzasing since 19/70: 
MR. TOPKIS: I take ii this question relates to 
Mily.aukee and the Milwaukee a -ez? 
JUDGS EARNES: Milwaukee and Wisconsin is hic mar- 
keting area. 
THE WITNESS: Yes. 
By Mr. Purcell: 
Q Why has it been increasing? 
A # lot of che plants are sort of upgrading their production | 
as ve.l as enviroamental reasons and restrictiois put on by 
and new businesses Tor aitrogen freezing, primarily. 
Have your customers’ denands been increasing? 
Yes. 


4 


Q Mr. Heckel, have aay of the previous companies you have 


eS 
| 
| 
: 


identified as being industrial gas producers approached you for 
purposes of discussing acquisition? 

A Yes. 

Q Acquiving your company? 


A Yes. 
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Can you identify those companies? 
MR. TOPKIS: Objection. I am not sure I perceive 
the relevance of this. 
JUDGE BARNES: What is the relevance, Mr. Purcell? 
MR. PURCELL: Your Honor, we hope to demonstrate that 
Norchern Gases and Supply Company has been available for 
acquisition over several years, and if I am permitted to ask 
the question, I think the witness will demonstrate that. 
During investigational hearings in York when we were 
deposing some British Oxygen officials, they indicated that 
they did not contact certain people in the industry. They 
contacted these people, that they were considering or not con- 
sidering acquiring this or that company . 
f hope to elicit through Mr. Heckel that in fact his com- 
pany was available. 
MR. TOPKIS: Your Honor, the way to “ind out whether 
a company is available is to ask whether it is available, not 
| whether it has been approached. If every girl I approached 
I acquired, I might not be here today. I at least would be 


much happier. 
Is your compnay available for acquisition? 


Q 

1A Yes. 
Q Was it aveilable for eequisition in November of 1972? 
A 


Yes. 


| 
| 
| 
| 
By Mr. Purcell: 
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Q Have any companies contacted you for the purpose cf 
discussing --- 
MR. TOFKIS: I object. 
JUDGE EARNES: I don't think that is relevant url.ess 
you want to ask if BOC contactec him or a BOC subsidiary. 
By rr. Purcell: 
Q Mr. Heckel, co you know if any of the com anies you have 
identified as industrial gas companies were available for 
acquisition during the period 1968 to date? 
A Would you repeat that, please? 
(The pending question was read by the reporter.) 
MR. “OPKIS: Your Honor, the record already reveals 
; two or three 0” those companies has been acquired, I think, 
_ by Liquid Air so to that degree the record is clear, Beyond 
| that, I suppose any testimony by the witness would be 
: inadmissible. 
| JUDGE BARNES: The question can be answered yes or 
mo and beyond that, we need to have some first-hand knowledge. 
| By Ms. Purcell: 
| Q Could you answer the question? 
A Yes. 
18 Have you personally spoken with any vepresentative of any 
(of tne companies you have identified? 


'A Yes. 


Q Can you indiccte what was jiiseussed? 


Sr SE RE TRENT SERN CR eebieine _senneenebenien ti abeenter 
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MR. TOPKIS: Objection. | 

JUDGE BARNES: Is your question iimited to companies 
that he was trying to acquire? You are asking him if other 
companies were availabl2 for acquisition. He has already 
testified his company was. 

MR. PURCELL: If think this question does go to the _ 
witness's state of mind at the time of the discussions and I 
think he is able to testify to that. 

JUDGE BARNES: A3 to whether a company was acquiring? 

MR. PURCELL: Whether it was availabie for acquisitios:. 

MR. TOPKIS: What difference does this witness's 


state of mind wake? That is not an issue. 


MR. PURCELL: Your Honor, we hope to establish by thig 


line of questioning that it was general industry knowledge duri 


| the period 1968 to date that there were companies, smaller pro- 
{ ducers in the United States that were available for acquisition, 
JUDGE BARNES: I think you already have better evi- 
\ dence in the record than industrial knowledge. You have acqui- 
| sitiors that have been made and you have Mr. Heckel saying his 
} company was available. 

Beyond that, I think we should have first-hand know- 
ledge, not industry information. 

Me. Heckel, you mentioned Industrial Air Products. 
| Has that company been acquired? 


THE WITNESS: Yes. 
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JUDGE BARNES: Has Dye Oxygen been acquired? 
THE WITNESS: Yes. 
By tir. Purcell: 
Q Mr. Heckel, based on your experience in the industry nad 
particularly curing the period 1969-1970 to date, do you have 


reason to believe that growth in the industrial gases area 


where your corpany does busines: will necessitate additional 


expinsion over and above your announced plans? 
A I think there will certainiy be a demand for it, but 
whether or not we would capture that much of the market, i 
doubt it. 
MR. PURCELL: Your Honor, I have no further questions 
whis tine. 
CROSS~EXAMINATION 
By Mr. Topkis: 
Q { have just a few questions. 
You spoke of your company selling industrial gases. Do 


you sell propane? 


Acetylene? 
Yes. 
Any other fuel gases? 


Apache, waich is qalte s:imilar to MAP. 
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Are there any fuel gases which you don't sell? 

Yes. 

Would you neme those for us, please, sir? 

Acetogen, Thermagen; various other names for different 
types of propanes with additives. 

Do you sell carbon monoxide? 

No. 


Do you seil carbon dioxide? 


No, we don't. 


Sir, you testified in response to questioning from 


Yes. 
Xenon and krypton? 


i Mr. Purceli that in calendar 1972 you had total industrial gas 
i sales of about $2 million? 

| A Yes. 

Q i gather that you produced about $900,009 to a million 


doliars of that sum, right? | 
| A You are speaking of the oxygen and nitrogen, yes, but we | 


also manufacture acetylene. 
Q You answered my friend by saying that the value of the 
gases that you produced f.0.b. your plant was $900,000 to 
$1 million? 
1 A Yes. 
! Q My first question to youralong that Line is, is that value 


4; on the same basis as the $2 million figure; that is to say, did 


ee 
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you have $900,000 to $1 million of sales of the gases whick you 
prodaced yourself? 
A Yes. 
Q So that the other $1 million of your sales was accounted 
for by gases which you purchased from others? 
A Nov: necessarily. I was tead to believe the questior was 
what was the total value of the product thatwe manufactured at 
the manufacturing facility. We manufactured it, we did haul it 
to cur distribution point in Milwaukee. 

Liquid oxygen sells at a much lower price than gaseous 


xyren which we did put into higher cylinders along with argon 


outcile represented $1 million. 

Q Of the $2 million in sales, what proportion was acccunted 
for bv gases thatyou produce? yourself? 

A I would sav three-quartes. 


Q So you beught gases that you sold for about half a million 


! 
and propane and some of the other gases we purchased on the | 
| 
{ 


dollars? 
A A quarter of a million dollars or three quarters of two 
Miilion dollars, which would be about $1,500,000. 
Q You sold them for $1,500,000? 
Yes. 
What did you pay for thé 
“he gases? 


ba 


LES. 
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MR. PURCELL: I think this is going further than is 
necessary to establish what Mr. Heckel’s sales were in the area| 
1 


What he paid for that particular product is not relevant. 


JUDGE BARNES: Do you have any objection to answering 


THE WITNESS: No. 
JUDGE BARNES: You zay answer. 
THE WITNESS: In relation to what? 
By Mr. Topkis: 
Q fou bought some gas you sold for half a million dollars. 


I am trying to make the figures come out right. Did you pay 


hal: a million dollars or less? 


A We paid less. 
Q Do you know how much less? 


A No. 

Q Do you take a 20 percent mark-up or 50 percent mark-up 

or whatever? 

A No, not reaily. There would be so much cranked into it 
such as transportation, storage and things of that nature. 

Q So there is really no way to tell with any degree of 
accuracy what your cost of that half a million dollars worgh of 
gas was. 

A That is true. 

Q You Eought that gas from whom? 


A Burdett G:ygen and Airc Products. 
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Burdett of Norristown or Cleveland? 

Of Cleveiand. 

Do they regularly supply you with gases? 
Yes, we have back up contrects with them. 


you have a shortage you can call on “hem? 


kind of contract is a back-up contract as you use 


MR. PURCELL: Your Honor, I did not go into this 
matter on direct examination. It is cutside the scope. 
JUDGE BARNES: This is a general question. What is 


a beek-up contract? 


THE WITNESS: In the event we should have a plant 
failure or plant turn-around, which is caused every year becausé 
you do have to shut it down and take care of ‘all’ the minor 
repairs. 

By Mr. Topkis: 
Q For maintenance? 


A Yes. Then we do go on the outside and purchase back-up 


products from Air Preducts and Burdett. 


Q You have concaets with them under which they are opligated | 


to supply you or you have whe right-to call upon them for such 


| supplies. 


1 cotracts cormon in the incustry: 
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A I really don't know. 
Q But it is important for you to have such a back-up in case 
your plant goes down? 
A Yes, especially for us. 
Q You have contracts with your customers who expect you to 
supply them; right? 
A Yes. 
Q You mentioned a number of companies engaged in the 
industrial gases business. Are there many of them operating 
in the Milwaukee area? 

No, none. 

None at all? 

No, none at all. 


You are the only industrial gases company in Milwaukee? 


You must be very happv. 


Not really. 


A 
Q 
A 
Q 
A fin the State of Wisconsin. 
Q 
A 
Q 


How about Burdett of Cleveland or Air Products. They 
don't sell in your area. 
| A They all seli in the area. I thought you were talking 
about manufacturing. 
2 There are other industrial gases companies that sell in 
| the Milwauxee area? 
| A All of then. 


i Q Hoy. many? 
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A ALL of the major ones -- Linde, Airco, Chemetron, Liquid 
Cariionies, Liquid Air, Burdetc<; any of the five, six or seven | 
MajJOVS . 

Q let me asi you a quick question, Mr. Heckel. Do you feel 
any lack of coupetition in your area? 


MR. PURCELL: I object. I think that is calling for 


a conclusion by the witmess. It is a legal conclusion. 


MR. TOPKIS: As my friend would say, I am probing sag 


stave ox mind. 
JUDGE BARNES: I think he said all the majors wore 
seliing in the area. 
By kr. “‘opkis: 
Q I think you said before your company at the end of 1973 
Was available for acquisition. 
i A Yes. 
Q Whet were your earnings in 1973, sir? 
MR. PURCELL: I con't believe this questioning is 
; necessary. 
THE WITNESS: I would just as soon nct answer that. 
JUDGE BARNES: That was net gone into. 
MR. TOPKES: I don't think the availabilivy or non- 
availability of Mr. Heckel's company will break this case and 
Le really don't want to invade his privacy but for someone to 
coue a@loug and say I am available for purchase, anybody usually 


‘is available for purchase. I suppose if i offered General Motors 
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enough, like for example half an interest in the Kuwait oil 
fields, I could buy General Motors. 

The question is always how much and in comparison to ve 
I don't want to trespass upon this confidence but shall I move 
to strike his testimony that he is available? 

JUDGE BARNES: I think you can ask him if his company 

is profitable or operating at a profit. 
By Mr. Topkis: 

Was your company operating at a loss or profit in 1973? 

Profit. 

is your company a partnership? 

It is incorporated and my brother and I own 50/60. 


Each of you veceives salary from the compe. ny? 


brother and yourself? 


i A Five sons. 


Yes. 
ts any of your family on the payroli other than you 


Q Whet price did you have in mind when you were aaveraeted 
in salling your company? > 

MR. PURCELL: Your Honor, I don’t think this is neces- 
sary. I was precluded on cirect examination as to which com- 
panies were contacted and any discussion concerning this. 

JUDGE BARNES: I don't know: that we have to have an 
1 exact price of what his company is available for, do we? 


MR. TOPKIS: I don't think that his testimony proves 
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very much either. 
JUDGE BARNES: We could not go into whether his 
offcring price is reasonabie or not. He said his nouniete is 
available. As you yourself said, I suppose most any company 
is available. 
MR. TOPKIS: To »oreserve the record, I will move to 
strike che availability. 
MR. FURCELL: Objection. 
JUDGE BARNES: I will deny that. 
MR. TOPKIS: I have no further questions. 
MR. NEWCOMB: Your Honor, we have just a few. 
By Me. Newcomb: 
You testified you had four plants? 
Yes. 
“wo of them are air separation units? 


Yes. 


What are the products produced by those two units? 


Oxygen anc nitrogen. 

Ro you produce any argon? 

Not today. 

The other two plants? 

Acetylene. 

What forms do you sell your oxygen and nitrogen in? 
Gascous form? 


A Liouid and gas. 
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Do you sell the gas down a pipeline? 
No. 


Cylinders only? 


Are both your plants located in Milwaukee? 


In Weukeshau, approximately 18 miles west of Milwaukee. 


Q 
A 
Q 
A Cylinders as far as gas is concerned, yes. 
Q 
A 
Q 


What is the radius around those plants that you sell your 
liquid product in? I realize it has to be an approximation, 
i} but oo give us an approximation? 
A According to miles? 
Q Yes, in miles. 
A The best covered distance to mention is the metropolitan 
' Milwaukee area, which includes the suburbs. 
Q Twenty-five miles? 
Twenty-five, thirty-five miles, yes. 


Wheat is the radivs around those air separation facilities 


you sell your cylinder gas in? 
The same area. 
About the sane area? 
A Yes. H 
Q You testified earlier that you made a decision to purchase 
i} a plant recently. From whom did you purchase that plant? 
ik Air Products. 
Q You also testified that you have a back-up contract in 


connection with that plant; is that correct? 
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Yes. 
is that back-up contract with Air Products? 
Yes. 


MR. NEWCOMB: I have no further questions, Your 


MR. PURCELL: Your Honor, I have just a couple of 
questions on redirect. 
REDIRECT EXAMINATION 

By Nr. Purcell: 
io Nr. Heckel, excluding acetylene, approximately what per~ 
j, c@ntage is accounted for from the $2 million figure by other 

fuel gases sold by. your compary? 

A _ } Other than oxygen? 
1 Q Excluding acetylene, what other fuel gases. 

4. tenth of one percent. 


Do you consider argon as atmospheric gas, airy separation 


Yes. 
Oxygen? 
Yes. 
Nitrogen? 
Yes. : 
Ve 
Out of the approximately $2 million figum that you testifie 


1 to, approximately what percentage is accounted for by the sales 


|| Of these three gases. 


4 
' 
4 


41669 
A Are you talking about at the manufacturing point as well 
as the distribution point? 
Q Out of the $2 million figure, what is accounted for by 
oxygen, nitrogen and argon? 
: $1.5 million. 
MR. PURCELL: I have no further questions. 
MR. TOPKIS: No vrecross, Your Honor. 
MR. NEWCOMB: No recross, Your Honor. 
JUDGE BARNES: Thank you very much, Mr. Heckel. 
(Witness excused.) 
JUDGE BARNES: We will take a five-minute peneka: 
(A brief recess was taken.) 
JUDGE BARNES: On the record. 
MR. THURMAN: Complaint counsel cails ag its next 


witness Mr. John Hines. 


JOHN HINES was thereupon called as a witness for 


the Commission and, having been first duly sworn, test*.fied 
as follows: 

MR. TOPKIS: Before we begin with this witness, I hav 
been requested by the chairman of the British Oxygen Corporatio 
to advise the Court under the proper circumstances British 
Oxygen is available. He will be glad to receive offers. 

MR. THURMAN: Available for what? 


MR. TOPXIS: Make us an offer. 
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MR. THURMAN: before we proceed, Mr. Topkis night 


like: to teil us who else is available and we might not have to 


eal some witnesses. 


JUDGE BARNES: We will proceed. 


DIRECT & AMINATION 


By Mr. Thurman: 


Q State your nam2 and address. 


iA John Hines; Lake Charles, Louisiana. 


Q Mr. Eines, have you been exprienced in the production and 


marketing of industrial gases? 


A A good bit, yes, since about 1964. 
Q What are these experiences? 


1A We started a family-owned welding supply gas business 


| 
; | dn 1985 and the first part of 1946. I have worked in the | 
! business since about 1958-1959 while I was going to school, son! 
" work2d full-time starting about 1962. | 
i 9 What is the name of the company? | 


| A Originally i: was Welders Equipment Company when we startec 


| in Lake Charlies and had 15 welding supply stores and industrial 


gas business and a gas mixiuve company, mixing diving gases, 


this sort of thing. The companies were Welders Supply, Welders 


Equivment of the various cities, Gulf Equipment and Air Lab. 


Q Whet positions have you held with Gulf Oxygen? 


A Everything from sweeping the floor to runing it down 


| theough the years. 
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As I said, it was a family-owned business at one time. 
I worked in the business. The first management job was in 1962| 
when I was running our Lake Charles office. In 1964 I went to | 
Batoa Rouge and ran that for two years and my Dad retired 
in September of 1966 and I took over the business from Sept embe 
1966 up until we merged with Liquid Air out of Montreal. 
Q What date did you merge with Liquid Air out of Montreal? 
| A Don't hold me to the date, but the 27th or 29th of en | 
1972. : 
1 q Who started this company? 
A My Dad did originally. 
Q Dic your Dad have any experience in production and market 
| Of industrial gas prior to starting the business? 
A Very much. He worked for Airco for Somewhere around 
| twelve Vears, worked out in the Texas area, all around Téxas. 
| ana four boys are from different towns in Texas so he was with 
| Alreo at that particular time. 
Q When did Gulf commence producing industrial gases? 
| 
| 


A We built our first plant in 1954. Back then, it was a 


| 


! hO-neter column of independent engineering plant. In 1958 we 
| 
| built an independent engineering plant and an 80-meter column. 


et ann tna enanetnertee 


ere en tenen se te re es— 
caer la acentalaneemesas : = 


A 49-meter column today you couldn't surwi.ve with them. They 


were just too small, but thatis all we needed at that particular 


! 


oo 


JUDGE BARNES: Can we translate that into tons? That 
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is the first time we have had mention of 40-meter columns. 
{ 
THE WITNESS: That would be tons per month. It is 


very small. {it is 1800 feat an hour or something like that. 


Q What industrial gases did Gulf Oxygen produce and market 
in 1954? 


A Pardon? 


By tir. Thurman: 


Q What industrial gases did Gulf Oxygen at that time in 1954, 
your first entry, introduce. 
A Acetytene is an industrial gas. We manufactured acetylene 
In the air seperation plant we built that 40-meter plant, made 
oxygen and nitrogen when it ran. 
Q After you built your las: plant? 
A The second plant was buiit in 1958. However, we later ; 
1 shut both of them down due to the fact that the market obviously 
was growing. The demand for, let us say, more economical eee 
| of making large quantities of oxygen and nitrogen and argon 
forced you to where you couldr.'t even compete even with zero 
| investment. 

The power cost was too mich. We shut them down and oT 
buhing nitrogen and oxygen andl became a reselier until we 
i built our first tonage plant in 1968, 1969, loader propane plant 
out of Germany. 
| Q in 1968 after you built your plant, what industrial gases 


i did Sulf Oxygen pooduce and merket? 


785 
41673 


At that particular point in 1968, we were manufacturing 
acetylene, hydrogen and with that plant, argon, nitrogen and 
oxygen. We were selling them all along, but now we were mamu- | 
facturing. 

Q Did Gulf Oxygen market any gases it did not produce in 
1968? 

A Yes. We marketed CO0?, bought that out, bought helium from 
the Federal Government, and all sorts of combinations of those 
for a certain tyre of shield gas welding and this sort of thing 
Q What size was this plant that Gulf Oxygen guilt in 1968? 

A In 1968 it was the loader prop plant, 60-ton oxygen 
plant and we made 84 tons of nitrogen, depending on how you 

are running the plant. That is 66 tong plus 83 tons of itroge 
Q What percentage of your total industrial gas sales ir 

196& were accounted for by the air separation gases, nitrogen, 


oxygen and --- 


| A Percentage of gas sales, no welding supplies? 


Q Just strictly gases. 

A When we firat built the plant, probably something like 

50 cr 69 plant. As the plant got loaded up, it was probably as 
| much as 80. 

Q What would it have been in 19727 

A We built the Linde plant the second time, and I would say 


probably somewhere around 90 percent -~ 85 anyway. 


1 Q What was the size of the second plart? 
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A It is a 175 tons of oxygen and 525 tons of nitrogen. 
Q What was the location of these two plants? 
A It is actually what they call West Lake, Louisiana, but 
it is across the river fron Lake Charies. It is in the 
chemical complex serving customers by pipeline. 
Q What was the total sales o: industrial gases at the time 
you buiit your first plant in 1967 or 1968, approximately. 
In 1967 what was your total sales of industrial gases? 
A fn 1966 I would say somewhere around 800,000. 
Q What were the total sales of industrial gases by Gulf in 
1972? 
A Four million -- something like that. That is close. 
Q in 1972, whe were the significant or top eight producers 
of industrial gases in the United States? 

MR. TOPKIS: Objection, Your Honor. There is much 
better evidence available. As him who his major competitors 
were, Mr. Thurman. 


By Nr. Thurman: 


Q What marketing area did Gulf market their industrial gases | 


in in 1972? 

A industrial gases would have been marketed ‘in central Texas 
through east Texas, Louisiana, Southern Arkansas, Mississippi 

| and into’ west Florida. 

JUDGE BARNES: Alabama? 


THE WITNESS: Yes, there is soze in there. 
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Any others? 


3 \ A Gulf of South. 


4 Q Who were Guli's major competitors in the production and 
5 | distribution of industrial: gases in 1972? 

6 i A All your U.S. companies were there. Airco was there, as 
7 r well as Air Products, Big Three was certainly there, Liquid 

8 | Carbonic, NCG. Your top seven companies were thez: for sure. 
9 : Q Can you name those top six or seven or eight? 

10 | A 


- | JUDGE BARNES: Who is NCG? 

13 THE WITNESS: National Cylinder Gas. 
| 
iy JUDGE BARNES: Owned by whom? 


| 
| 
| 
" | NCG -- that is six. | 
| 
| 
| 


THE \ZTINESS: Chemetron. 


Is Gulf Oxygen a member of any trade associations? 


i7 
i Yes. CGA and IOMA. 
} 
| 
| 
20 | 
21 il Did you hold any offices in that Association? 


Q 
A 
Q ; 
A International Oxygen Manufacturers Association. 
Q 
A Yes. 

Q Would you name the positions or offices you held? 
A 


Linde, Airco, Air Products, Big Three, Liquid Carbonic, 
} 
1 
Two years as a director, one as secretary; one, A 
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chairman of the board. 
Q When were your chairmar. of the board? 
Last year. 
What igs the purpose cof I0MA? 
It is a trade association *~o keep management ebreesi of 
: is going on in the industrial gas husiness. 
What are the qualifications for nenbesship? 
Being an industrial gas oroducer. 
Q fo what extent did the industrial €28 producers in the 
Uniced States warket belong? 
A All of them do that I know of. 
Q Did you have any associate memberships in organizations? 
A V@Se 


Q What were the qualificat:ons for associate membersip? 


! A They are people, more ov less alligned to the industrial 


gas business. When I say industria. gas dusiness, primarily 


| all producers hava welding Supply sides to then, so consequen:1 
s 


| you nave certain associate nembers. It is beneficial foo 

TOMA and themselves to be 2 participant with an organization 
such as this. : 
Q To what exient was it known that Guif Oxygen was for sale 
| befove the sale to Liquid Air? 
HR. GOPKIS: Objection. 
NR. KEWCOMB: Objection. 


JUDSE BARNES: Let's have a foundatioa question. To 
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what extent it was known. 

By Mr. Thurman: 

Q What nen about the sale of Gulf Oxygen? 

A In about March of 1966 my Dad, who started the business 
wanted to get out so I was brought to Lake Charles to run the 
company. 

At that particular point he wanted to build the company 
up to possibly someday when we could go public. After evalua- 
ting this thing so far and the desire to have a little money 
for some of the efforts he had into it, he made a decision in 
June of 1972 that he wanted to sell. He said he wanted to do 
this within six months and so directed me. 

Q To your knowledge, was BOC aware of the availability of 
Gulf Oxygen? 

MR. TOPKIS: Objection. I don't know how the witness 
can know. 

JUDGE BARNES: Do you know whether or not British 
Oxygen was aware of the availability for sale of Gulf Oxygen 
in 1972? 

THE WITNESS: The only thing I can say, Your Honor, 
is the fact that at one point I was piaying golf with a man 
from BOC but whether he was an official of BOC, I can't swear 
to it, but he asked if we were available for sale and at that 
particular point, we were not. I said we would be someday . 


No, we never had any further contact with British 


| 
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Oxygen either on my part or theirs. 
By Mr. Thurman: 
Q Were you ever told if you were interested in celling BOC 
would be interested in talk:ing? 

JUDGE BARNES: By whom? I think it would be relevant 
if it were a responsible official. 

THE WITNESS: It was an official of BOC. This was 
at the golf game, I am talking about. 
by Mr. Thurman: 

Q Has Liquid Air expanded the business of Gulf Oxygen since 
their acquisition in 1972? 

A Yes, sure has. 

Q In your business judgment. could BOC have expanded Gulf 
Oxygen had they purchased it into a national competer? 

MR. TOPKIS: Objection. Unless the witness has famil 
iarity with BOC. 

JUDGE BARNES: I think that question is too specula- 
tive. He has answered Liquid Air expanded it. Isn't that 
sufficient for your purposes? 

By Hr. Thurman: 
Q Are you familiar --- 

JUDGE BARNES: I would like to know around the time 
Mx. Hines was employed by Liquid Air -- what ig your present 
occupation? 


THE WITNESS: They send me a check, Your Honor. 


! 
| 
: 
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JUDGE BARNES: Do you have a title? “| 
of 


THE WITNESS: Right now I am developing an oil field | 
nitrogen service company. We just start:d this operation ~ j 
when Liguid Air stepped in. We are developing oil field iden 
gen, and you introduce this into wells for corrosion inhibiting 
work, fracturing, acidizing, drill-stem testing and a number of 
other things. 

Completion primarily is where we make more money . 


That is what we would rather do. That is how { am employed with 


Liquid Air right now. I am starting that company for them. | 


MR. THURMAN: We have no further questions, Your | 


MR. KAPLAN: I have just a few questions, Your Honor. 
CROSS -EXAMINATION 

By Mr. Kaplan: 
Q At the time you sold Gulf Oxygen --- 
A I ean't year you. 
Q At the time Gulf Oxygen was acquired by Liquid Air, 
what were its total sales? 
A Don’t hold me to it. $12 million, plus or minus a couple 
of percent. : 
Q I think yesterday Mr. Dempster of Liquid Air told us about 
30 pereent of those sales were sales cf industrial gases; is 


| that about right? Y 


i A ‘That is pretty close. 


How many member 
£6. 


aii protucers of industrial gases in the Unitec 


Some are assoclave members who ve alligred te 
they make their living from industrial gas . 
preducers. 
Q How many associate members are there? 
A f con't know what the breakdown ‘iis. 
gather that there has been some industrial development 
area in which you do business since 1963 which has 
Cevtainly there are inereases in industrial activity, yes. 
“8 there any particular area that has expanded in your 
are: that has led to increased cemand for industrial gases? 


A No, I think Big Three lost a few contracts and that is 


an xnerezsed demand for industrial gases; is thet — 


how we sot ours. 

Q You are lecated in Lake Charles, which is about $5 miles 
fror: louston? 

A No, sir, sbout 150 miles. 

Q Noa: 'ac2a of sales go as far as Hous-:on? 

A 


Q p Spacecraft Center is in Houston; is that 
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it-is in the Houston area? 
| A Yes. 
Q Certainly the Manned Spacecraft Center is within the range 
in teh you deliver and sell industrial gases; is that right? 
A Yes, sir, it sure is. 
MR. KAPLAN: No further questions, Your Honor. 


JUDGE BARNES: Mr. Newcomb. 


Does your company sell hydrogen? 

Yes. 

Whom did you purchase it from? 

We purchase it in a raw form from Pittsburgh Chemicals. 


And you purify it yourself? 


By lir. Newcomb: 
Q 


What is the name of the company? 
PPG Industries now -- Pittsburgh,Plate Glass. 
MR. NEWCOMB: I have no further questions. 
REDIRECT EXAMINATION 
By Bir. Yhurman: 
Q in Mp. Kaplan’s cross-examination, he stated principal or 
primary membershiv was 106 producers of industrial gas in the 
United Scates. 
| A No, sir. There are 106 members. It is a worldwide organi-- 
| gation. How those members aire ‘viens down, associate versus 


|| voting members -- it was like we had 64 voiing members at one 


41682 


& year ago. + don't know what the breakdown | 


= \a - 4 . 
64, they rave to be < producer Again, od 


Staved, anybody in the industrial 
that I knew of t= any signiticscant degree in the 
is a member of IOMA. 


of these producers acetylene producers only? 


THURMAN: I have no further quescions. 
KAPLAN: No recross. 
th EWCOMB No recross. 
& five-minute recess. 
(A brief recess was taken.) 
JUDGE BARNES: I believe we left off with Comnission 
Exhibit 160 yesterday. 
MR. THURMAN: Before we get started on documents, and 
Iodon't inow if this has to be on the record. 
JUDGE BARNES: Off the record. 
(Discussion off the record.) 
JUDGE JARNES: On the record. 
We will stavt with 161. 
MR. TOPXIS: We could take 161, 2% anc 3. My proslem 
jis 2 cou't know what 161 is. {fF I ean krow, I might be eble 
1 to form a gaevc. It might have to do with firco becaus: one 
10 them nas a wa: 


om the last az an 
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| Airco customer sales year. 


MR. TOPKIS: It does seem to relate ‘co Airco, 
can't figure out what it is. Maybe Airco cana ielp us. 


SUDGE BARNES: Mo. Wollen, can you help us with th s? 


MR. YOUNGWOOD: Your Konor, we do have other documents 


li which portray sales information. We looked through the document 


ard concluded that these doucments portrayed the information 
in the most concise form and the form most easily understood. 


It was for that season that they were entered. They 


5 |i Mr. Youngwood, do you have these figures in other forms? | 
} 


de purport to show sales by Airco of the products listed thereon. 
MR. TOPKIS: Is that what they show? 


MR. HOLLEN: This is the first time I heve seen this 


1 document. I take it this document was produced last December 


i5 | pursuant to a specific request of the staff. 


MR. YOUNGWOOD: The document was produced prrsuant 


} = ses 2 2 
|| to one of the specifications of a subpoena which was served upon 


- Mr. Giordano. 


JUDGE BARNES: This was prepared for the federal Trade 


| Commission? 


MR. YOUNGWOOD: Yes, Your Honor. We asked for 


|; all documents showing sales of all products. I believe it was 


he 


for the last five years. We had reason to believe upon receivin 


> 


that particular document that that did tu fact show sales of 


gs jj the procucts statod therein. 
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ft was Lor that reason it was introduced. 
NR : t it in dollars, tons, or what? 
MR. WOLLEN: I have no idea 
MR. “RUKMAN: ‘There is a dai.lav sign on CX 162-A. 
on 162~B ance 162-C. 
MR. YOUNGWOCD: ‘There is an article ramec here, "Car- 


bon brushes." I would presume the number 2,253 would meen 
presume. We can not presume 


MR. THURMAN: They all have dollar marks. on then 
except the first page, 161-A. i61-B has a dollar sign right 
at the very top. 

JUDEL 
eal. 


{ 
i 


MK. THURMAN: We will have to add a vitness from 

JUDGE BARNES: Unless you can get together as attorneys 
and determine shat it is. 

MR. TOPKIS: Perhaps we can and we will certainly be 


JUDG SSRNES: Re-offer 161, 162 and 163 at a later 


TOPXTS: As to 154, Your Honor, we have no 


| 
| 
glad to try. 
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JUDGE BARNES: Do you have any objection, Mr. Wollen? | 

MR. WOLLEN: No, Your Honor. 

JUDGE BARNES: JI will. receive Commission Exhibit 164 

A through Z. 

(The document referred to, heretofore marked for 
identification as Commission Exhibit 164 A-2 was received 
in evidence .) 

JUDGE BARNES: These are sales figures, Mr. Topkis. 

Is chere any problem with in camera treatment of this? 

MR. TOPKIS: If I may have a moment, Your Honor, I 

appreciate your kindness. 

No, Your Honor. This relates to our sales to Ohio 

| Medical --- the Chio operation of Airco. 
JUDGE BARNES: [I will receive Commiszion Exhibit 164 
A through Z. 


MR. TOPKIS: Exhibits 165 and 166 are unknown to me, 


, || but if they are all right with Airco, they are all right with 


, 


me. 

MR. WOLLEN: We have no problem as to the admissibili 
of che two exhibits. We wovld request confidential treatment 
with respect to 165. 

JUDGE BARNES: Could I see 165 and 156, pleace? 

I will receive Commission 165 A through C in evidence 
in cameva and I will prepare a written order on it, and I will 


reccive in evidence Commission Exhibit: 166 A through 166~Z79. 


768 
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revecved to, heretofore marked for 
as Commission Exhibit 1.65 a-C (in camera) 
in evidenc2. 


fOPXTIS: Your Honcr, we have no objection to 


MR. NICKEL: It is omitted. 

MR. TOPS: Exhibit 168, Your Honor, if I may 
; || it to Your Honor --- 

MR. NEWCOMB: Have we had 166 admitted? 


MR. TOPXIS: I think so. I said it was okay with 


MR. WILLEN: With s»espect to 166, we have no »bjection 
a édnissivilivy, but we wouldé request the same confideatial 
treatment. 
JUDGE BARNES: I will receive Commission Exhibit 166 
in camera also. 
(The document referred to, heretofore marked vor 
identificacion as Commission Exhibit 166, was rece:.ved 
in evidence.) 
MR. TOPEIS: Ae to 168, I can advise Your Honor 
it is my understanding, Mr. Prost, the author cf the document, 


jis with Chemetron. I certainly don't object to the deoewrent 


icoming in for non-hearsay purposes and £ am not sure what else 


it would do, be: ¥ would object to its yveceipt for hearsay. 


y might tell Your Fonor that it is kind of a classical 


A 1687 769 


demonstration of sorething that proves nothing because the 
answer to this documen’ is Commission Exhibit 53 in which 
Mr. Wilson writes back 2nd says in effect "very nice to hear 
from you, but you got the wrong man. I don't know anything 
about industrial gases" and 163 is evidence, so I don't know 


what the exchange proves, but if my friends waat it, they can 


MR. THURMAN: I believe we would « ithdraw 168 and 
withdraw 53 which has already been admitted into evidence. 
The two are together, so if we withdraw one, I think we ought 
to withdraw the other one. 

JUDGE BARNES: What was the other exhibit? 

MR. THURMAN: Excuse me, 168 and 53. 


JUDGE BARNES: Commission Exhibit 53 was received 


have it. 
JUDGE BARNES: Do you still offer 163? How about 168 
| 
{ 


earlier in this proceeding and complaint counsel have now 
determined they would like to withdraw the exhibit. Is there 
any objection? 
MR. TOPKIS: No, sir. We join in the application. 
JUDGE BARNES: We will withdraw Exhibit 53. 
(The document referred to, heretofore marked for 
identification as Commission Exhibits 53 and received 
in evidence, was withdrawn.) 
MR. TOPKIS: On 169, Your Honor, I don't knew what it 


is but if it is all right with Airco, it is all. right with me. 


4 168% 

MR. WOLLEN: We heve ao objection, but we would 

request confidential treatment of this document. 

JUDGE BARNES: I will receive Commission Exhibit 

163 A through Z-17 in camera. 

(The document referred to, heretofore marked for 
identification as Commission Exhibit 169 A-217 (in camera) 
was received in evidence.) : 

MR. YOUNGWOOD: Your Honor, this document contains 


| pages 90 through 131 of the proposed 1974-1975 Ohio Medical 


' || budget. We are not submitting the entire docunent as a result 


of an agreement reached with Airco, but it should be recognized 
this is an inportant parcel of the complete document. 
JUDG2 SARNES: Could we go through 170 throug; 177? 


MK. YOP<TS: I have no problem, Your Honor, I may say, 


iS fF until 192. 


MR. WOLUEN: I have no problem through 179, Your 


> | Honer. I have a problem witha respect to 189 only insofar as we | 


3 |} would request in vamera treatment with respect thereto. 


JUDGE BARNES: Do -you offer Commissicn Exhibits 1.70 
| through 179? 

MR. ‘“HUIAN: Yes, Your Honor. 

JUDGE SARNES: I will receive Commission =xhivits 


W170 through 179 with appropriate su: nwabers. 


| 


\ 
{ 
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(The documents referred to, heretofore marked for 
identification as Commission Exhibits 170 through 1795, 


were received in evidence.) 


| tocamine for a moment. 
Mr. Wolien, let me ask you about 130. These are 
| sales reports, December, 1970. Do you still feel that the 
| figures are confidentail since we are now in 1974? 
MR. WOLLEN: I am told my client doe: feel that way, 


| Your Honor. Perhaps you could limit the period if you wish. 


JUDGE BARNES: Commission Exhibit 18) I woulc like 


JUDGE BARNES: I will receive Comnission Exhibit 


|, 480 A through X in evidence in camera. 
| (The document referred to, heretofore marked for 
identification as Commission Exhibit 180 4-X (in camera) 
t 
| 
| 


was received in evidence. 


MR. WOiLLEN: Your Honor, I now see that 180 is the f 
same. We would request the same treatment with respect to 
JUDGE BARNES: Is there any objection from i8:. through 


MR. TOPKIS: Not from us. 
JUDGE BARNES: I will receive Commission Exhibits 


. through 187 with the appropriate subnumbers in camer'a. 
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aferoed to, heretofore markec for 
-dentification as Commission Exhibits 181 through 187 
it camera) were received in evidence.) 
JUDGE BARNES: Complaint counsel, I have not heard 
Are you offering this whole greup, or what? 
MR. THURMAN: J am sorry, I was not Listening. 
Complaint counsel offers the whole group. 
MR. TOPKIS: We don't object to 168, 189, 19C, 191. 
MR. YOUNGWOOD: Complaint counsel offers 188. 
JUDGE BARNES: I will receive it in evidence. 
(The document referred to, heretofore marked for 
identi#teation as Commission Exhibit 188, was received 
in evidences.) 
MR. YCUNGWOOD: We have withdrawn 189, 190, 191, i192. 
MR. TOPKIS: I object to 192, which is a listing 
with the New York Stock Exchange of a company called Emerson 
Electric Company. I can't imagine how that could be binding 
on re. 
MR. WOLUEN: Or me. 
JUSGE BARNES: What is the purpose o% 192? 
MR. TOPKIS: Also, it is not cemplete. 
MR. THURMAN: Your Honor, I believe this was sent to 
the Commission pursuant to subpoena from BOC. It does describe 


the business of Harris Lake and it is very pertinent informatio: 


concerning Harris throughout this document. it would certainly 
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be ,»elevant to this proceeding. I think it would have to fail | 
under the Lonnox. 
JUDCE baARNES: Was Harris Lake later sold to BOC? 
MR. THURMAN: Yes, as a subsidiary, Harwvis Colorific. 
MR. TOPKIS: We hed a 24 percent interest in something 
falieed Harris Colorific. We would up after a couple oi trans- 
|| actions owning something called Harris Lake at a cost of 
$2 million. That was late in 1973, but this document T don't 
really think is 4 document. The top page and second page I 


don't believe are part of the same paper. I can't imagine a 


Staivement." 


listing application to a second page which is entitled bins 


MR. WOLLEN: Also the second does not complete the 
second page. 

JUDGE BARNES: Re-offer Commission Exhibit 192 ata 
later date. 

MR. TOPKIS: I think we have already discussed 193. 
That was the affidavit of Dr. Muller that you rejected this 
morning. After that, I have nothing until 198. 

MR. WOLLEN: Nor do we. 

MR. YOUNGWOOD: 194, 195 and 196 have been withdrawn 
by complaint counsel. So we would offer 197. 

MR. TOPKIS: No objection. 

MR. NEWCOMB: No objection. 


JUDGE BARNES: I will receive Commission Exhibit 197 


in :videnea. 
identification ae Conmicsci sxhibit 197, was received 


MR. SOFKIS: 198, Judge, is a letter to cne of cur 
repesentativer irom a secretary called Oxygen Equipment. I 
nes object to it for non-heaisay purpose, but for hearsay 


purio3es, I would. 


. 


JUDGE EARNES: I will receive Commission Exhibit 198, 
it is a letter received from British Oxygen. . ¢ guess it has 
the enc.osures mentioned in here, but they have sort of vanished 
will receive 198. 
(The document referred to, heretofore marked fo: 
identification as Commission Exhibit 198, was received 
wn evidence.) | 
MR. YOUNGWOOD: We have omitted 199, 200, 201 and 202 I 
MR. TOPKIS: We come to exhibit 203 and I will hand 
Honor a copy. 
course, is a piece of literature which comes 
from a di ished source, but it is a forecast, and it is 


| written by somebody. I think if complaint counsel want forze- 


' 


| 
| 
| 
| 
| 
| 


| casts ince this case, they ought to bring in w oever pr=pared 
{ . 7 eae ‘ 
| this and subject them to cvross-examination rather than being 


} unicentified by some unidentified forecaster op estimator. 


JUPGE, GARNES: What *s the purpose of the offur of 
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MR. “HURMAN: Your Honor, I think for the purpose of 
thic -- this is a government publication -- first, as to purpose, 
it describes the market we have been discussing here today and 
the many issues with respect to shipments and the value of 
entry shipments, what type of growth is shown and some of the 
uses, I believe, and it is just an ou*look on industry gases by 
Cheiacode 2813. 

As far as admissibility, I think this is a document 
of which Your Honor can take judicial notice. 

JUDGE BARNES: Is there really only one page that 
Pe to natural gas? 

MR. THURMAN: Your Honor, we will vies thie Lf 
there are problems. 

(The document referred to, heretofore marked for 

identifieation as Coimaission Exhibit 203, was withdrawn) 

JUDGE BARNES: How about 204. Is that in the same 

| cate gory? 
MR. TOPKIS: I believe so. 
MR. THURMAN: Your Honor, I know you would like to 


| speed up this trial, but I wonder if Your Hono would consider 


| adjourning for the day. I would like to get a little more 


familiarity with the documents we have put in. 
Mr. Youngwood can go ahead with it, but as senior 


| counael of the trial, before we go on, I would like to 


fan liarize myself even more with these dcecuments. I am not at} 


familia: with then. IY Your Honor wants to go on, 


mind going ee 


Me. Youngwood would take over, or if vou don' 
I cnrot resoond pagbiong 
DEE BARNES: I will adjourn. ‘te can cover thei in 
week. We will cdjourn until 3:30 tomorrow 
moriing. 
(Whereupon, at 3:45 pim. the hearing was recessed 


to reconvene for further hearing at 9:30 a.m., Friday, May 10, 


197%.) 


CO’ MXNSSTGN + LDENTIEIED 
is Alpines ecerrlegrok nc 


2-A) CAya E 


815-826 


+, 


ou feet ie oa ae 
StL Leora 


267-A and B, 


Fi EDERAL TRADE COMMISSION 
} 


~ - — eo ~- we mee on 


IN THE MATTER 
of 


BRITISKB OXYGEN COMPANY, UID., ; 
BoC FUNANCIAL CORPORATION, : Tockeat No. €955 
BOC HOLDINGS, LID., 

i BRITISH OXYGEN INVESTMENTS, LITD.., 

; AERCO., INC 


Room 7314, L1G Buriding. 
¥i'. Fleventh Si:reet, N.W., 
Wasnington, D. C.. 

friday, Nay 10, L274. 


Met, pursuant to recess, at 9:30 d.m. 
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JUDGE BARNES: Do we have a witness, Mr. “hurman? 
MR. THURHAN: Yes, ‘our Honor. 


MR. KEULLA: Compla.rt Counsel calls Pr. Peckins to 


PERKINS «as thereupon called as . witness 
the Commission and, haviny been ¢irst: duly 
tied as foil. 
DIREL@ EXAMINATION 
Krulla: 
1a%°2 vour home adc.res 
1120 Beyn lawn , Villasove, Rennsylvania. 


Peckin. are presently emoloved? 


wnat capacity? 
several capacities. 
Q -Culd you .adicate or List the companies in which you are 


employed presenvly? 


‘fs 
{+ 


A Yes, I am ibméacutive Vice President of Burdett Oxygea 


company. With lieadquarters in Norristown, Fennsylvania. And 
President of burdett Oxygen o% Syracuse, fncorperated, with 
headquarters in Syracuse, Naw York. Execu:ive Vice Presideat 
of Keystone Cylinder Coxporation, headquarters in Ph3ladelphia. 
wa Chairmon cf che Board ef « company in 


‘axSlina c:a.led Wexco, lucorperated, and £ 


What are (uG usanesbey OL cach of chose wompaniess Could 
you andicate whic C there are. involved 21. the industri. 2 


was wncustry 


All except Werco and th .y are related products 


Keuila: 
is there any relationshin becwe any of these comp ipies? 
What do 
Agide (rc your OWn pessconei pos: ct; h of the 


Ssubsidiari sf other 


Warox is, 350 parcent of the stock is owned by Lurdest Oxy- 


Company of Norristown. 


And who owns the other 50 percent? 
_ National 
That 1&Welders Supply Company, Charlotte, North Caolina. 


t 


have you beer Mxecutive Vice President cf 3urdett 


since: 

wnat 

I waa the Hegienaz Manuger of Aiveo ia Pittsburgh, 
Pennsylvania. 

How long aid s0idd that position? 

That paxtisula: Gio, ¢cixn weeks. 

Prior te Asleiac tha: position with Airco, you~ previous 

Sition was: 
District Hantqur of ite Metropolitan New Yerk area. 


How long have. you ce.xw in the industrial gas bisinezs? 


Our Kersponsibilities as Executive Vic: 


President of turdeti Grxyger Company? 


A I woule say 7 1 Shiet Operating Officer vf thea 


cor: oxatiocn. 
Are you fat eo with She tem indugt ial gage? 
Yes. 
Wheat does thz.t term mean to you? 
Probably ths gases thes I am involved witi: as far as 
maniutacturing and gelling 
2 What gases would chose be? 
The jases, onuygon, sitoogen and other casee associated. 
helium come wedical gases nitrove oxide, some fuel 
hac generally covers it. 


2h vudmpany produce ali of these gases? 
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NO. 


Which compenies produce them? 


A lérox. The 50 percens subsidiary produces oxygon and 


nytoc3pn. Burdett Oxygen Company produces 
Q Would you include carbon dioxcide in 
industria’. gases? 


A Partially, soxt of. 


Q. Tc what extent? 


A I think it probably isan industrial 

under the same connotation as the others. 

G It is used for different purposes? 

A Scme similar and some different. 
Cerbon monoxide? 


I know nothing about that. 


only acety/.ene. 


your cefinition of 


but doesn't fall 


Wat industrial gases does Burdett Oxygen Company market? 


All of those that I have mentioned except carbon 


mono:.ice. 


Q Would you count carbor monoxide as an industrial gas, 


however? 


A I would assume s0. 


Q What. products facilitias does Burdett Oxygen have? 


Acetylene ::sanufacturing plant in the 
Is that only one P-ant? 
One viant. 


And che capacity of that plent. 


Philadelphia area. 
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threc million cubic feet a monti.. 
What jadusirial gas predvctlion caciiiuise dees Narox have? 


Trey have @n air sepixot:ion dlant oroducinge oxvgen and 


niteecgen. 


A 75 tons of Lliguid prodvct osygen and nitrocen and approxi- 


} 
j 
i Q The capacity of that plant. 
i 
} 
} 
i 


mately 200 tons of pipeline nitrogen. 
Q Pex day? 
A oer cay. 
Deer the Narox- plant pxoduce axrcon? 
No. 
Was the Narox: plant designed to preduce axgon? 
‘Yes. 


What is the reason why it dces sot oroduce argon? 


Mechanical xreagons. 
: g Was this Narox pliant purchased sy Marox, incorporated or 
tae parent companies or did they have it built? 
A separate corporation was cstablisred wich the ownership 
E described and the corporai:ion entered inte a contract to 
build the plant 
' And when was that plant put ont etreem? 
1969. 
JUDGE BAR! Mic. Pexking, I am wot su#é what Nurox 
‘is Narox. 


THE W.°IN25S; Ne rvrox i8 an ingeniots name that is 
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argon end oxygen, sometimes nox Lecauce it produces 


JUDGE BARNES: t.2.t dees Narcox dot 
THE W20WESS: it is a producer of these products and 
aanufacturing industry. 


JUDGE BARNES: Does it gell its . entire output to 


THE WI''NESS: It sells aalf to Burdett and half to 


Natioaugl Welders and its liguid products and the pipeline to 


Allici Chemical at three different locations. 

JUDGE BARNES: To your knowledge is the Narox plant 
tne oaly industrial plant which, though designec to produce 
argon, dees not ? 

TOPKRIS: In the World? 

KRULLA: The United States gag incustry. 
TOPKIS: How can the witness know that? 
KRULLA: I am asking the witness if he knows? 
WITNESS: Yes. 


KRULLA: To your knowledgs, is Narex the only 


THES WIiTNSSS: It is not. 
y Mx. Krulla: 
Q ~tn you List some other plants? 
ry euld Rise at least ona. 


9) Senld you -.iei1l us waat plant? 
¥ 
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Tha Joliet plant. The same rianuiacturer has the same 
problem. 
Q hat is not Burdett of Norristown? 
A NO. 
Xe that Burdett of Cleve.and? 


Zes. 


wOuld you te'] us the cotal net saies of industrial gases 


Burdett of borristown in Calendar 19/2, in dollars. 
Just indus’ .ial gases? 
Yes, aG you have defined then. 
With some nianor correc.cions, I guess $2,679,226.26 
Thank you. 
van you tell us the FOL dollar value of shipments of 
indus <:rial gaees of Burd: it's own produrtion? 
A . think the figure i ovouid tell you would La subjec* to 
gome uild variation, 
Q We don’t need detai? to Lhe same extent you have just 
provided us. 
A You axe asking for 
Q As good én astimate as you could would suffice. 
A C would ¢esijimate a million aad half collars. 
MR. TOPKIS: Are ve taa'ttiny adowt. acetylene? 
By Mx. K:tulia: 
Q Are we couwt.ing EBurdeti. 33 tion oy Burdett Oxygen 


Compaay, where !} dett 6 vs 4 ‘Ad 3070 protuction process, 
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Ferme: converting the form ot the cas; is that included? 
A Yos. 
MR. TOPKiS: May .. have voir dire? I am lost. 
JUDGE BARNES: Mr. YPerkine, I understend you only 
Manufactured acetylene. 
THE WiTNZSS: Correct. 

UDGE BARNES: And what would you FOD plant manufac- 
turirg of that: product? This As aot the <cesalu value; it is 
the plent value. 

THE WITHESS: $250,000. 
By Mr. Krulia: 
Q fox Calendar year 1972? 


A Yes. 


t Cen you teil us for Narox, the FOB vaiue o: plant siip- 


ments cf indust:ial production? 


A {Including ;:1apeline products? 


Q Yes. 
A $€50,000. 
That is FOR pliant? 


That is correct, in 1972. 
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Aad total dollar v: £ Sliipmenc fron Nacox? 
Same figur::. Ne2ron ipposd noac. 
Waat was tne total dollic values chiorents fer Burdett 
n Company for 1.9727 
MR. 


MR. ERULLA: industrial gasas 


MR. TOPEIS Don & we have thzt already? Isn't 


the $2.6 rillion? 
THE WITNESS: Wi you asx ther question agairz 
« Krulla: 
Taat figure is the sane as the net 
Yes. 
Is Burdett Oxygen Company p.anaing sry new olant 
ruction? 
Yas. 
JULGE BARNES: Is this publicly known? 
THE WITNESS: No, #ix. 
JUDGE BARNES: 1. is not? 
‘ge 
Ms. Keulla: 
Is tais slant an air ceparat:ien plent? 
Yes, it is. 
Iz che Industrial Gas Industry a growth iadustry at 
presence eccording to your buginess Mnowsedga aad your 


expexience in tia Industrial Gas Industry? 
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I take it this cells tor the witz.ess' 


JUDGE BARNES: Wils th:.s v2e Limited to the area in 
yu Ooperete, Mr. Perkins; 
THE WITNESS: I wovld ussume trc majors of the 
would comm: from there, but I helieve scope is u 
Litt:).e large than that. 
By Mc. Kruile: 
Q Waat is tle supply/deinard s:.tuatior. in Industrial Cases 
in the Unit 26 at present? 
wane wnuited States? 
KRULLA: Ox ua the market in whica you operate. 
WiITNZSS: The product is in very short supply. 
JULGE LARNES: In which area? 
THE WiTN{SS: In the area in wiich we operate. 
Krulla: 
long lage 
A yaar. 
Ia what aiea of the cuourtry does Buccett Oxygen ma: ket? 
Vireinia, Maryland, Washingt:én, Penusylvania, New Jersey 
lev gork Stcite. 
Aituough t understand Nerox sells through pipeline:, in 
are. wovule those sales ).c7 


Toc State of Virginia. 


An 


Ea 


is 


te 


company 


that is 


think 


By M¢. 


Q 


Lo 


G tae Longth 

che miles. 

Burdet* Onygen Com any availa 
rtainly. 


det: Oxyoern Company avanlabic for sale in 173? 


zdge, is Buxscect Oxy ver. Compeny the only 
in the United States in the indus:rial gas industry 
avaliable sais? 
HR. JOPRES:  Objocecion, 
JUDGE; BARNES: Dces he havea any fixesthnand informatiog? 
you should agk thar. 
xxulla: 


you have aay knowilcdye as to whether Burdett Oxvgen 


MR. VOPRIS: it osject co chat question. Your Honor 


iisthand knowledge. 


“WE. 


Lo 


Kruilas: 


ae 


you have any firsthanca intcrmmation that would lead 


is the only company an the Jnited States available fo 


any £arscaand infomsabie:. that Burdett 


company for sale ia iso2 Uniced States: in 
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the andustrial gas industry? 

JUDG: BARNES: Aek aim if 4@ has any firsthand 
snowledge that any other industrial compary wes for sale in 
L873. 

THE WITNESS: Those otner companies I have mentioned 
are for sale, certainly. 

By Mr. Kruile: 
Q Do you ha: any firsthand knowledge as to the availabilit 
fer séle of any other conpanies in the United States industria 


industry? 


3 thank thac there ays 2 nuvwbec of companzes that are 


3ele. ion's have any fixsschand knovledge. 
JUDG! BARNES: We wail have his enswer stand. 
By) Mz. oneal La: 
8 Burdet: Oxygen Compaiy a mewber oc any trade 


ations in the industrial gas industzy in the United 


Weuld you name these associations? 

CG?., TOHA, NKSA. 

2S MWSA known by another name’ 
MR, JOPSTIS: Tt is NWSA and, 7 object. National 
GUeE Of 
JSUIG:. TPOPKIS: 2 that in wheat it is, let's leave 


thal, ous. 
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Position with any of these 
associations ? 

Yes © 

Have you heid any officiel position 

Yes. 

What was your most recent position? Are you currently 
holding an official positicn? 
A i am in charge of a ccmpittee currently. 
Q Wheat was youx tast prev..cuas executive position with IOMA? 
A Chairman of the bcard. 
Q When? 


A 1372.6 


Q And your <.ast previous positicn priors to being Charman 
of the board? 
A Fresider.t. 
The date? 
2971. 
what comm.ctce of 1OMi. are you. currently Chaiznman? 
Long Range Panning. 
Q your responsibilities ox your activitics <s Chairman of 


Long Kange Planaing Commiictee: of Icma would include what 


Long vang:: planning. 


iS that) for tas, indus: 
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I would say for IOMZ.. 
JUDGL BARIES: [3 it limited 
lony range planuwing? 
THE WITNESS: @nd associated producers of equ‘.pent. 
By Mc. Krulla: 
QO Mr. Perkins, did you iseet with an official of the 
British Oxygen Company in July of 1571? 
Yes. 
Woo was that cfficial: 
Mr. Williams. 
Q C2 you recail his firet name? 
A I think it was John. 
Q D2 you recali his position with the Britisao Oxygen 
Company? 
MR. TOPKIS: He was and is a maraging director. 
MR. KAPLAN: Could Mr. Perkins keep his voice up. 
By Mx. Krulla: 
Wicce was this meeting held? 
1a London. 
Ac whose office in London? 
Mc. Williaa's office. 
Mc. Willie's office at BOC? 
¥es. 
Wha. was the topic of senversacion at that meeting? 


There were = number of tovics. 


the neeting? 


mcktion, Your voner. Who said what 


i think yeu sacuid ask him if a 


in which he was intexested was 


By Mr. Krulia: 
Q Was the topic of acquisition of Buxadett Oxygen Company by 
the 3ritish Oxygen Company discussed at thet meeting? 
Yes, 
‘ne length of that meeting? 


Several] nours. 


Company the main topic of che discussion :.n terms of time 
spent on sub ect areas? 

MR. TOPKIS: Objection, Your Honor. Isn't that 
discussing possibie acaui.sit:.on? 


By Me. Kruila: 


i 
| 
| 
Q Was the topic of acquisition of tae Hurcett Oxygen 
i 


bow much aime was speit discussing possible acquisition 
of Gardect Oxygen Company? 
A Foout half the tine. 
Q Pid you al Kr. Williams discuss povsible acquisition by 


Industrial Gas Comaenies other than 


A. £712 
Can you list those counpanies? 
These séme coopanier that I have in:ationea before that 
é am a@tailaatec wich and, in addition ta that, some othur 
végional indusiriat gas preducer:. 
Q Which preducars would these ba? 
A National teid.ng, Selox. Alabana Oxygen end Gulf Oxygen. 


followup taken by BOS subsequent to this 


Aac what tus chat followup? 

faveral menths later they sent 2 maa tv Philadelphia to 
Giscuss the situetion further. 

Do you recall the aan: of the individual? 

His name was Ian Tempe Roberts. 


DO you recall what his position was with BOC? 


Do you recall if he was aa executive with BOC? 


I wouldn't think so. 


T> your krowicdge, did Mr. Yempie Roberts visit you in 


Philad2iphia of nis own accord ox on Aig cwn behalf. 
No. 
G1 whose behe’.f did he visit you? 
British Oxycen. 


Did Britis. Oxygen Cempany iadicate to you at any tine 


S3ntiag 


Who made chat indication to you? 
MR, .GPRKIS: Excuse me, Your Honor. 1 think Mr. 
kins has a lester ae is referring to and it is Exhibit 116 
I think .1t 


cay the question. 


bo you fecail if any .i0G Offialal onaec then Me. William; 
Or h.r. Roberts communicated with you recarciag the topic of 
possille acqui.ition of BCC of Burdett ixyvgen Company by BOC? 
believe there was one comrmurication from Mr. Pitts 
Mr. Rob:rts is coming to see ime. 
MR. ‘TOPE Dozs Your Honaor want. to see the letter? 
JUDG: BARNES: Thank you, Mr. Topkis 
kruile: 
Q How long did Mr. Ropects spend visiting Burdetc Oxygen 
\ 


Comp any? 


A i think three or four days. 


Q Tidt he meet with any people fiom Burdett Oxygen Compaay 


other than vow seif£t? 


the are t.itue 


Our controller. 
inyone else? 
Cux Prasicdant:. 


Did he mect with any manegecs of Burdett Cxygen Company? 


A I tnink he probabiy did, since we are so small, he probably 


met them all. It would be difficult not to meet them all. 


Mi hELO 
\|ties of Burdett Oxygen Company’ 


* 


Did Mr. Roberts inspece the books anc cecord of Burdett 


Oxygen Company? 

i 

ila Yes. 

| Did Me. Roberts receive fron you any references? 
JUDGE BARNES: As to what? 


MR. KRULLA: As to Burde:¢ S:xygen Company's reputation 


eredit standing. 


Did Mr. xobcrts inspect the pliant and headquarters facili- 
' 
i 
| 
{ 


THE WITNESS: 
i\by Mr. Keulla: 
Was tne purpose of Me. Robert's inspection of the books and 
incerds of Burdett and the plant facilities of Burdett the pos- 
isible acquisition of Burdett Oxygen Conpany? 

MR. TOFKIS: Objection. 


JUDGE BARNES: How leng ure we going to contimic this? 


jarpe we going? 
MR. KRULLEO: We ave almost finished, Your Honor. 
ey Me. Keoulla: 
bo you knew whether any of the reivences provided by you 
Mo. Roberts weve subsequently contactec. by BOC? 
I believe thoy were. 


EES I did not hear the answer. 
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THE WITNTSS: I believe hey were. 


ln your business Judgmant if KOC had *cllowed through with 


ithe proposed acquisition of Eurdeti: Ocyger Company and other 


companies which were discusscd for which acquisition was dis- 
it 


cussed, could BOC have developed a significant national competi- 


4 
itor in the United States industrial gas merket? 
MR. TOPKIS: Objection. 


JUDGE BARNES: Objection sustained. 


In your business judgment was acyuisition --- 
MR. KRULLA: Your Honor, could I have tne reasor for 


if JUDGE BARNES: I think you are asking him an ultimate 


iquestion which will have to be determined by me and this person 


jis not the proper person - ask thi mey be an interested 
| 


(party. ic undoubvediy wanted to sell his company and I think his 
ianswer might be colored with that. He is a small regional 
operatcr. I den’t think he 2s qualified ic answer that question. 

MR. KRULLA: I think Me. Perkins is qualified to answ 
from his judgment as to the potential of a snall producer. 


JUDGE BARNES: You think this is an ultimate issue. 


| 
4 
| 
‘ 
{ 
| 
| 
| 
i| 


MR. KRUULA: -f nave no further questions, Your Honor. 


MR. TOFSTS: With Your Honor's pernission, Mr. Kaplan 


evaitine Mr. Serkins. 


| 
' 
' 


i 
| 
i 


pT a ae 


CROSS-E2 AM INA IO: 


D> 
1 2on't. 
You Go u0t 
£ do not. 
But provylere is industrial g.s? 

My connocation of both of those products is a fuel gas. 


I think you said propylene and other gasses were fuel. gasscg? 
So propane tould also be regarded as ai, industrial gas, 
chat correct 


twist it around that w2v, yee. 


sompany of Syracuse? 


1a urdect of ‘Syracuse is a subsidiary of Purdett Holding 

| Corporation? 
No. 
Noes Lurdet> Holding Coapany own any iuterest in Burdett 


(Of Syracuse? 


No. 


| 
| 
| 
{ 
| 
| 
‘$ 
} 

j 
| 
selieve you said chae you vere affiliated | 
j 

| 
| 

i 
{ 


« apenies 
No. 
hat velaticnship dese ivrdett of Norristoxcntave 


eit Holding Corooratior ? 


§urdeti: Holdin Cosporation owns the me jority 


iect of Norristor:. 


2c any of the other ccusanies you just «ent ionec 
estion with the Buedeti .colding Corpora:ien? 


i Burdett of avrristew is owned by the holdin company. 


Norsistowa owns $0 percent cf Nexox end the 


there any wolarionship between Bued-tt cf Norristown and 
cf Syrenuec? 
cimé comron stseknolders. 
wow much of the stock of Burdett of Syracuse is owned 
iholéers who nold stock in surdeit of Norristowng 
difvievul: question -- as much as 50 percent, 
90 percen:. 
jaybe we can cimplify this whole line oc? inquiry. 
e@lacionship betweer Burcett eof Nore 


d 
Syoacuse, Ksyectone-Cylinger: Gas, WERCO and 


.swered tnis 


wi the ownership. 

cer mined i<¢ 

“46 industry 
weiniyrg about 


a” preceed, Mr. 


. Perkins? 
ioni3ts 2.) 
<7 Ons ips i 


sj eaking, - “la thief zieting officer 


ict exchange, thare | 


-totances involved. 
cL the products 
rrehasing arraigenent 
icing products, et 
v1 Of the pw chaser 
“cdicts from WE:CO. 


zicy stoskholders 


“ay. "@Gier 
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; 


buries Oxyg um Company owns avproximately 8 percent of the | 
istock of WERCO. hove a@eecvibed previously the stock omership 


bs 
jon Narox. 
4 ii Who ace the nowicy stoekholders in Burdett who own the } 
5 jmajoricy of the ctock of Burdett of Syravuse? | 
6 if Hex anit and myrelf, 
| | 
l. 
e 


iQ Tnat is also tm ' Keystone, you and Me. MeCormack ow: th 


Nstock of Keystone 
i! 
Yes. 


{ think you .ad indicated tha: there had been shortages in 


i 


jlindustriixl gasses thet had developad in the vicinity of the 
| 


iNarox plant, is ti correct? 
! 


} 


the Narox pilan-:. 
Waac aroas dvee the Narex plant serve, wnat radius? 


App2oximat al ‘vera. hendred miles. 


| 
nink in @ich broader scope anc region than the vicinity 


radius  z Burderi: cf Norristown does your campany 


Approxcinatel: 10 miles. 


Tre shortages that you referred to before ware in those 


ctiers, is that correct? 


Trey had dav:lored within the st year, I think you said? 


3.3 that correct? 


O° ots construction of sche Narox plaat 


Lied 
L 


“onrecreda: ed 


when, Mr. Peokias? 


290/42 bel ove, 


ei) 


| 2 where was no shortage in che vieisdity of the Narox piant 
! 


7 Ga 4 would say chat is not teue. 


8 fi JUDGE VARNES: Theve was a shertase’ 


i3y Me. varnlan: 


ty 


“~ 


any tavt ocular gasiés? 


oe 
t 


en 


i ould say nltrogen. 


Q Thepve wag ether under senstruetion or in cxistence near 


é>) 


L967-13963~1969 an Aliied Chemical plant, 


et oh 


i YOu obtaze. a tomtract to supply niirogen to that plant? 


ae AOC, bhatt al socen to capplied fren, Wav a? 
ee le 4 


#1722 


nat 1 AG 


you mentioned eariic 


it had ‘een obteining its nitrogen 


And 


“pou where prior 
,cethe ovening of the 


Narox pilarc? 


Primarily icert gas generators. 
Allied Chem‘2al genceated their cwn nitrogen? 
MOSt of it. 


MR. KRULLA: 


Your dono, this is ows ide the scope of 


I think it is proper cross-examination. 
(3Y Me. Kaplan: 


Will you. +t 


Q 


@. 1 us what an inert gas generator is? 


rious ue? typas that taks source gasses like 
fmatural gas and 


~ 


3 and 


Peak it deva inte its part: 


make products 
om chert supply: 


<) 


v 
la particul:.> +! 


the nenber of inert gas generators at the 


‘Eilied 


Cremical pliant in -- what type inert gas generators are 


£ object. 
JUDG: 


P Gh You beeught out 


on direct examination 
A ghoe: ir: 


pee Now Mo. Keplar is exnioriig that. How 
shortage <evalop and how can it be Sfl]ec? 
i prope: cross~enai inetion. 


* 


I think it is 
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| 
SpeISREIT ES eniining amines 
} 


nluvegen ani vaebon diovice, is that rien? 


is whau they are ised $s thac correct? 
| 
4 


£ am not sure. 

Vhat were tiey used for by Allied Chemical prior to the 

Narox took over the supply of nitregen to chat purpose? 

To procuce Low-purity nitrogen for their usa. 

fhe peincipal iapuricy in the nitrogen that was generated 
Aliied Chaical plant by the inert gas generators was 


dioxide; is that right? 


principal or nox. 
ix use niveogen for? 
Primarily b.tehing and blanketing. 
1Q tp. Perkins, I believe when you were qucstionad about your 
| sales figures of vacious dsaseriptions on direct, you had refer- 


i enee iO some computer output that you have sith you. 


PLAN: May I ask if * can take a look at that 
| for pupposes of -ross-exanination? 
JUDGE “ARNES: D2 vou have any objection to Mr. Kaplan 
‘chose? 


TIE WEiNESS 
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1 By Me. Kaplan: 


Me. Perkins, I think you cold us that ‘your total sales of 


|) industrial gasses in 1972 were $2,579,226.26, is that right? 
fou are reading now. I believe that i.s correct. 
That is the number on this sheet. 


That figure included soae sales of lime slurry as reflected 


And it included sales of 


Yes. 
jnd it inclided saies of compressed air? 
Yes. 


Co you reya:i] compressed ; am industrial gas? 


also included charges facilities fees, did it not? 
Yee, it did. 
Vhnet ave the facilities fees that are included in that 
gure you gave u3? 

Cazerges for customer vtations. 


what is for holding tenks and the like that your company 


anc placee oa customer premises? 


figures ineluded on the sheet to which you 
peleryacd on iirect caclusive or delivery charges? 


Some arg am sume area not. I think IT 1ienticned that those 


41725 a 
(set te some minor adjustments besed on some of 
ave Mantrzened that were not truly indus- 
2 Very minor portiovws of che tozal. 
us a figure for your F083 plant value of 


Uhat wee thet number? 


us wnat that was? 
1A APE YOu 


jor are you talking apout those proiucts that 


bi Sey ON 


Burdett* 
a) Let's take manufacturing by Burdett of Norristown. Do 
| chey manufacture only acecyicne? 

Thet is correct. 

Wheat was the FOB --- 

£250,000. 

Tnat is the “UB palinec value of the acetylene? 


1A Thet is why my estimate was based on, the figure you saw 


} 


ichere. 
ig Your actual saies figures of acetylene included in some 
| instanzes delivery charges? 

Vae. 


ne) fa instances the figures sneluded > total sales figure 


ido not include dclivery cher a: ve PCB prices? 


Tepes 
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How do you arrive at a figure for the FOB value of the 
acetylienes I taxe it you don't ordinarily «<eep such records. 

Yes. 

How do you arrive at those figures? 

i was etimacing them based or the manufacturing costs. 

Mr. Perkins, I think you said that you and ‘she other companies 
| with which you were affiliated were available fo acquisition 

in 1973, is that right? 

| ieee 
42 Do you know of any company at ail that for che right price 
|i not availabie for acquisition? 
\* I don't. 
Q Keverting to the last area of inquiry, I th:ink we also had 


a figure from you for the FOB plant value of shizments of indus- 


abies gasses manufactured by Narox? 

Yes. 

I think that was $850,000? 

That is comect. 

Narox sells its products in several different modes of 
| elivery, does it not? 


Yes. 


4 
' 


‘ 
' 


Yes. 


i 

1 Q It sells gaseous nitrogen down a pipeline, is that correct? 
i 

* 


i 
{ 
Q Your actual invoice prices for the gaseous nitrogen sold 
| 
} 


through the pipeline are inclusive of delivery, is that right? 
7 
| 


t 


th se 
Aaya y 

‘A inclusive, yes, I would say. 

Q You don't make a separate charge on your bili to Allied 


delivering down the pip2line? 


fi Chemica’. for costs cf 

7 No, we don'*:. 
MR. KRULLA: Your Honor, would sespomdent counsel 

slease iot cut of the witness’ answer. I don't beliave the 

| witness finished anawering the question. 

JUDGE WARNES: Be careful, “Mer. Xapilan. 

HR. KRUGLA: Ceowid we veid back the cueetion? 

JUDGE BARNES: The question and the anewer. 

(The reporter read the question and answer.) 

JUDGE BARNES: I think that question called for a 

| "yes" answer. 

| BY Mr. Kaplan: 

iQ Docs Narex sell gaseous nitrogen to cnyone other than 


rxipeline customexs? 


gaseous nitrogen other than down the hipeline 


yone bw: National Welders and Burdett cf Norristown? 


cher words, Narox supolies gaseous nicrogen down the 


| pipeline “0: 4 ‘panies that own it? 


‘wwough the piveline. Naren sells gaseous nitro- 


that eore2oc? 


| 
| 
| 
| 
| 
| 


‘ 
{ 
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Sel.. Liquid oxygea to anyone Bat Burcett of Norsis- 


; “OWN Gac National. Yeldenz? 


liquid aitrozen to anyore but these two con- 


is the poice of the licuid nicrozen that it sells to 
tad National Welders det:ernined? 
Board of Directors based on 


| 
that one might buy comparable 


bertors split solely betwoen Nationa: 


Norpistown? 


“aie. pwiees of Liquid produex by Nerox are wholly 


WEthin the contre of Burdeti: of Norristown and of National 


ee ie a iw ae Ling 
(Sines 26077: 
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Just to make sure we have the record absolutely clear on 


| this, is “here any connection whatsoever >etween Burdett of 


tA Hone. 


| 
; Jorristeawm and Bredett of Cleveland? | 
| 


1Q Cver the years have you had discussions with any companies 
! other than Briciscn Oxygen regarding acquisition of Burdett? 
A 
it Q Yo, in fact, have been approached by and discussed acqui- 
| 3ition with AGA of Sweden, have you not? 
Yes. 
Q in fact, AGA persomiel spsnt several weeks Looking over 
‘che Burdett of Noreistown operation, is that cignt? 
Yes. 
LQ You have had discussions ¢egarding acquisition with Messer 
| Grpeishein of Germany, is thet eight? 
1A I would say "no." 
You have had discussions regarding acqaisition of Burdett 
. @ conpany colied UGI, is that right? 
Yeu. 
What is the full name of JUGI? 
A UGE. 
ae) bic it foumerly operate under the nane United General 
Indy stries? 
United Gas “mprovement. 


What business is UGI in? 
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reiieipaily. 


Have you evar bad discussions with Lin-e of Geruwany regard- 
“oimt business vantures in the United 

Mildly go 

Have vou «ver had any discussions regarding acquisition 


° 


cf Burdect or wegarding iofvt business ventures in tre United 


i States in the sé€3 field with eny cther canpanies? 


the vecord is straight, the joint businesp 
vrPes you with Linde of Germany weve in the indus- 
sageer: Tield in the ‘indred Statre3, were they not? 
serztly suying dlecusslor, ne nore 


Buc regarding the indus al gasses fiaid in the United 


~ 


» discussions with BOC ir i971, Calcium Car- 
udett of Norristown in generating acetylene? 
Yes. 
BOC has a Neeveguin subsidiary calied ODDA? 


wr 
see 


© Eipope and caw 


A173] 812 


\Mx. Williams in ..ondon, you had prior to ti:svisitc to Londen 


ivisited ODDA ia Norway, had you not? 
Hf Yes. 
the purpose of your vieit ¢o ODA was “o olrain ecaleium 


‘garbide, is that correct? 


eee discussing the purcha:e ox caledum earbide 
iin Norway with OODA, soneone in ODDA suggzcted ‘to you that you 
speak tw someone at BOC iin London about beying caleiua earbice? 
Yeu. 
Yor went to Enz land? 
not direetl:. 


You went to Sweden in between? 


jour customers for nitrogen on your Virginia pipe- 


imperial Chemical Industries? 


An English conpany? 
Yes. 
Wasle you wore in England, you spoke to people at ICI? 
Yeu, we did We were negotiating & coxiract at that tire. 
You spoke t: a gentleman named luther Holbrook at a company 
|aalled Chasterficid Tube, is that right? 
that is clo:e ft is Lacey-Holtui:, and the: is a hyphenated 


NAMC . 


813 
4 Q it was Lace;-Holbut whe suggested thet you ‘talk to John 
' Williams ac 


That i¢ cor» 


nade the appointmen':? 


about 
with the idea of talking to 


a 
pee] 


ition of Burdett, had you? 


4a « 
was | ¥ 


ious cther things with Join Williams on 


Sur trip to London, is that right? 


oo 


‘s yeu were the president of TOMA’? 


the ::2asons you visited Vohn Williams was to have 
$Pictish Oxygen join IOMA? 


Right 
ibie acquisition of Burdct: cae 


up with John 


ie of 


tne nomer.t business? 


“Qt 
TE ee 
Thee 
response 


1 SOMDANY , 


r yr 
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| industrial gasse: field in the United States, did he? 
iA would you rzpeat that question? 
iQ Me. Williams did noc tell you during that meeting that BOC 
| 
; had decided to exter the industrial gasses field in the United 
" 
' States, did he? 
I don't know if he did or did not. 
In Yact, duving tha: discussion Mr. Wiliiaas told you that 
' BOC hed “in Europe, is that correct? 
yy 
tA Yes. 
| 
1 Q And bad int rests for the future in Africa -- he told you 
| that? 
1A Yes. 


, 9 Following tnat meeting in London and following Mr. Temple 


Roberts’ business trip to Norristown, you received a letter fron 


‘British Oxygen, id you not, in November? 


VA Yes. 
1 Q £ show you . copy o: complaint counsel Exhibit 117 and ask 
chat is nit the letter that you received? 
es. 
MR. KAPLAN: No further questions. 
MR. WOL.LEN: Wie neve no cross-exanination, Your Honor. 
MK. XRULLA: We heve no further questions, Your Honcr. 
JUDGE GARNES: Mr. Perkins, thank you very much. 
(Witness excused.) 


JUDGE ARES: We will take a ten-minute recess. 


a i7d4 
(Wheveupon, ¢ 24 es taken.) 
JUNGE “1ARNES Acc we ready to presume with documents? 
YOuNSYOOD: Mot quite yet, Your H thor. 
I believe we left of f at Commission 

‘Exhibit 203. 

MR. TO)'KiS After exauining 203 and 204%, we are 
| preparec: to withiraw our objection. 


“MR. THURMAN: I was just going to comment on the 


|| Schedule. I wouid like to bring Your Honor up to date. 


t don’: see how we can move these people up from the 
third woek. We )ave tried, put I think the best way would be 
to eliminate as tiich as possible and consolidate next week. 
could hi v2 hearings just a couple of days next week. 
JUDGE PARNES: That would be preferabie to operating a 
‘quarter of a day ov half a day. 
MR. THURMAN: I will try to close up the schedule 
50 you can have ove tine. Possible we might be cancelling two 
(or three witness..s next week. 
JUDGE ZARNES You can make Friday a free day. They 
back to few York on Thursday. 
HR. TOiK{S: That would be very helpful. 
cpok.. tco fast. We withdraw our objection to 203, 
uld objec te to 264 


GW00D: We have withndravn 203. soe we ean 


Pa 
rw) 


| 
| 


| 


Judge would 


JUDGE VARNES: 


816 


% 2785 


it would be 2gasier 


for me if you with- 


arew 20! and offered 203. 


What ts oth 


offering out of 
MR. THURMAN: 
Imay. We are only int 
says 
JUDGE JARNES: 
You have one 
You have total svi 
MR. THURMAN: 
JUDGE JARNES; 
companies as witesses, 
MR. THURMAN: 
JUDGE ARYES: 
MR. URMAN: 


fy 


Commi¢sion hes h:-3id in 


S234 fA 
hua Te: 


give 


fad NOTES To -Ehie 


judie 


En. 


decision 


€ objection to 204, Mr. 


MR.) TOP RLS: 

which is a year with which I 
May I 
JUDGE 3ARNES: 


Mr. Youngwood, what pages were you imcerested in real 


2813 is industrial gasses. 


Vopkis? 


First, Your Honor, it relates to 1970, 


ink we are concerned here. 


Yes. | 
: 
| 


aon't th 


f 


‘thie document? 


I will respond to that, Your Honor, if 


erested in 2813. SIC Category. The code 


One I see is 2204-V. 
I see the page now. 


figure for industrial gasses in 17 


nts and percentage of four Largest ccnpanie$. 


Yes. 
You have called #11 of these largest 
Yes. 


You have the actual shipments. 


This is an indication. I believe the 
AVNET that the Census is the type the 


ak notice to. We would ask you to give 
as to veidability. fT could bring 


to read it. 


an intverleoutesy appeal to 


JUDGE “ARPES: Recoffer it afi = have a chance <c. stufly 


will give us the citations to “he opinion 


MR. THIRMAN: Yes, in fact, I will sring a copy over. 
JUDGE jARNES: I have the booke. 
Maybe it is publishei. J have not seen 
will get the citation for you. 
ARPES: If you have a copy of tne opinion, make 
for Me. Tuopkis and for nme. 
MR. NEiCOMB: And a copy for AIRCO. 
JUDGE SARNES: We are at 205? 
MR. TO°KIS: No objection to 205, 206 or 267. 
We have withdrawn 205 and 206. We 
duction into evidenee 207, if there is no 
eof ATRCO. 
No cbjection. 


SUDGE JARKE I will veceive Comnission Exhibit 


| 207-A tivcugh & tn evidence. 


‘.A through 267.5 “as -eeeived in 
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As far as 208 is corcerned, if counsel ara 


GE iARNES: Do you orfer 208, Nr. Youngwood? 
YOUNGWOOD: Yes, sir. 
TOPKIS: 268 is a document if it lzs any relevance 


| 


nee to my case because it is a Canox document 


tantitiad “Long-Range Mlar:, L268." I don't see ary suggestion in 


iit that Canox is going rc do anything except stay at home in 


i 
i 
i 


a 


Canada. 


JUDGE BARNES: << take it you will eoxfer this if they 


MR. VOPKIS:. £ might. 


MR. THURMAN: Your Honor, ix compleint counsel is that 


‘ Seolie en to offer something, then I think he should be penalized 


part of his case. 


1 ay letiing it in the eccord. This is something with went. pi 


t 
{ 
4 
i 


a 


take it there is no real objection to 


MR. FODKIS: Orly relevance. It does not prove any- 


ihing. 


MR. YOUNGWOOD: if think Mr. Topxis' attention might be 


ij called to 4062-5. I think when we talk about acquisition 


ua 


‘prospects under considerction and Gardner claims to be the 


i seaondeleorest duiestic supplisr of lelium ir: the United Stateg 


‘and would be a fiveme aiditional souree for EOC, all of these 


eee eter wn pasate gg 
a AA aaeeea mama? meumew wew 


NT A A naa Setmaeatrerh are enaiinnctninatccattmahaanteemdne -”mocapcame 
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things can relate to relevancy. 

MR. TOPKIS: I don't press it. It seems to bea 
big dooument for such marginal relevancy. 

MR. THURMAN: If Your Honor prefers not to put a 
big document into the record, we would be gled to cull out 
the individual pages. 

JUDGE BARNES: Let's have the whole document in. 
will receive Camaission 208-A through Z-16 in evidence. 

(The document heretofore marked for identification 

Commission Exhibit 208-A through 208-Z-16 was received in 
evidence.) 


MR. TOPKIS: I have nothing to complain about, Your 


| Honor, until -- well, this is not a complaint, but as to document: 


| 232. While I do not object to its receipt in evidence, I would 


| Pequest in camera treatment for it, Your Honor. 


MR. YOUNGWOOD: May I know what document we are dis- 


i cussing? 


MR. TOPKIiS: The field notes, 232. 


MR. YOUNGHWOOD: Complaint counsel will offer documents 


i! ap to 236. We withdraw 231. 


JUDGE BARNES: I will receive Commission Exhibits 


209 tirough 230, with the appropriate submimbers, and receive 


oz | those documents in evidence. 


(The decuments heretofore marked for identification 
Comission fzhibits 26° theagh 230 were received in 


widence, ir 


Al73% 
JUDGE LARNES: 231 is withdrawn. 
MR. YOLNGWOOD: Previcusly we wivcidrew Exhibit 212 
220. We are also not offering 212 and 220. 

JUDGE VARNES: i will correct my serilier statement. 
ie Will receive Conmission Exhibits 209 thecaigh 211 and Commission 
H gehtuaee 215 threugh 218 and Commission Exhibits 221 through 
; 230 with subnumbers in evidence. 

(Commission Exribits 212 ari 226 vere withdvawn.) 

MR. THURMAN: We normmaily con't cbject to in camera 


l<cpeatment, but is: does make findings :xcre difficult to write, 


| 
| 
| 
| 
| 


! spoposed findings, and, I assume, Your Honor's initial-decision. 
i. guess I want to know why this is sensitive. 

MR. TOUKIS: By all means. it has to do with per- 
| 30nalities. Parhan and Greenfield went all over the United 
| States talking te pecole in the industrial gasses business. Sani: 
i} had flattering and some wnflattering comments abcut each other. 

‘They are all recorded. it would not want te turn the industry 
{inte a& gcesip column. 
BARNES: We can receive the exhibit in camera, 

‘out in the ease of Commission Exhibit 232 I take it there would 
ye no harm in quoting in findings the statements other than the 
| personalities. 

MR. TOPKIS: Absolutely. 1 am sure Mx. Thurman will 
! meat thera kindly. 


UUDGHE Petes is that understosd? 


JUDGE “ARNES: I will rceeive Commission Exhibit 232-A 
| threugh Z-u7 in cvidenee in camera. 
(Tne document heretofore marked for identification 
Commission Exhibit 232-A theough 232-Z-47 was received in 
evidence in camera.) 
MR. (GPKIS: Your Honor, we have no objection to 233, 


ie 


123% or 235 if they eve still being offered. I am told 235 is 


4 Fl « ~ 2 . £ * 
) | withdratim, so we have no objection to 233 or 234. 


MR. NEWCOMNB: No objection. 


| 


JUDGE BARNES: I will receive Commission Exhibits 233- 
| through C and Commission Exhibit 238 in evidence. 
(The documents heretofore marked for identification 
Commission Exhibit 233-A through 233-C and Exhibit 23° were 
received in evidence. ) 
JUDGE LARNES: Do we have another series we can receiv 


2? 
MR. TOPKiS: Could I have a momen? I just want to check 


Your Hanor, we have no objection to 236. Indeed, we 
| wave no objection to anything until 254, 30 we would consent to 
an receipt in evidence of all documents from 236 to 253 that ars 
| still offered. 

MR. NEWTONS: ARCO has no objection to the exhibdits 
loffancd up to 2S: 


} 
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| Mee Youngwood? 
MR. YOUNGWOOD: We previously withdre and still with- 
38, 229, 240, 241 and 252, 
JUDGE JARNES: Give ne those numbers again. 
MR. YOUNGWOOD: 237, 238, 239, 240, 241 and 252. 
JUDGE BARNES: [I will receive in evidence Commission 


i Exhibits 236-A ard B, and I will receive Comission Exhibits 


| 242 through 251 with subnwabers in evidence. I will receive in | 


evidence Commission Exhibit 253. 
{The documents heretofore marked for identification 
Commission Uxhibits 236-A and 236-B, 242 through 251, and 


were reccived in evidence.} 


JUDGE LAKNES: We are considering now Commission 
Just a second please, Your Honor, on 


Your Honor, we don'«. have any objection to 254. This is 


\a report. I can verhaps tell the Court of the report Mr. Per- 
jiins made to E. MN. Robests this morning. There is personality 

| 

material in here svhich would be better kept quiet. it don't know 
i 


es > 4 4 * * A 4 * 
{if we need go to the extreme o7 in camera tveatnent. I think n 
i 


| chat I have mentioned the matter, we will ail be sensitive to it 
| 
I have no objection te this. 

Your Hou, I think I will, if & way, change my mind 


nd asc in camera traataent of this document. I am reninded 
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copies of every ching here. 
WESCOMB: We n in the wequesc for in camera 
this dcsument. feel come of -the discussions 


Valuable to sonecons coming to xerox “the Files of the 


JUDGE HARWES: I will veceive Conmazusion Exhibit 254-A 
i checugh S in evidence in camera. Here again, we have a document 
! in whieh there is no problem in briefing the figures, merely 
lin personality matters which is best not disclosed. 

iThe decument heretofore marked for identification 


£f* omy 


Cormission Exhibit 254-A through 254-S was peceived in 


MR. YOPKIS: I might note page 254-N scems to have been 


Lectering system just skips past that page. 


JUDGE BARNES: Coanmnission Exhibit 254-4 through S 


‘nas no page N. 


MR. KRULLA: I understand there is no page missing, 
jbut the numberine is insesrest. We will correc’: it. 
Hones, will the mmnber stay ‘he tay it is? 


JUDGE LARNI Yes. There is no page N, although there 


{ think there, too, Your Honer, we have 


woaent For the sane reason. 


Iwill vecelve Comiasicn Exhibit 
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and B in evidence in camera. 
(The docwnent heretofore marked for identification 


Commission Exhibit 2?55-A and 255-B was veeeived in evi- 


et Ses SOR EET ss 


darnee 


Here again there is no briefing problen 


& personality question. 


MR. YOUNGWOOD: Commission Fxhibit 256 has been with- 


dravin. 
MR. LOOKLS: Your Honor, up to 266 we have no problengi. 
MR. NEVICOMB: AIRCO has no problems up to 266. 


JUDGE BARNES: Have any documents in chere been with- 


MR. YOUNSWOOD: No, sir. 


subrumabers in ev derce. 


(The documents nexetofore tiarkedi for identizication 


JUDGE VARNES: I will receive 257 through 266 with 


Comission \zhibiis 257 through 266 weve received in 
evidence. ) 

“MR. TOPKIS: We have no probiem with 267. 

WR. NEVCONB: Wo objection to 267, Your Honor. 

JUDGE BARNES: I will receive Commission Exhibit 267-A 

| and B in evideace. 
MR. TOVKIS with 268. 
MR. NEWCOMB fo ebjection to 264, You Honor. 


JUDGE ARNE tI vill vecelve Cosralesion EBxnibit 268 
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heretovove mayvked fs: identification 


237--A and 267-5 and #3. were received 


It Your Honor please, If ain sorry. I 
dean through @11 the Commission eciibits. I dis- 
not. FT am only up <c where we have just arrived. 
cnea proc.cd one by one and take time, it would be pains- 
and I wal: . Little unsecure. J would like to review 
enee over the weekend. I could do it rignt now and per- 
“Oo comment after the next witness. 


JUOGE RARKPES: We ean wait until next week. There is 


Aesiwie we nave no witness until :.2. 
fi IRMAN: ‘The witnees is due in at 12, but I don't 
ge’: hii on the stand. 
Suspect re is probably going to the 
i2 o'clock. 
would Lake to 
lew Youvlk. 
We will edjourn until 
11:20 g.m. the hearing »ecessed, to 


ihe seme cay.) 


Pee 


4 


DARIO. Sali yaur 
BARNES: Vai4 YOUS 


MR. PURCELL: I apoiogize for the delay. The witness 


in from New York an secon i8 hi. could. Taey had weather 
problams. 


As corplaint coune2 ‘s next witness we call Robert S. 


ROSSER S. JOHNSON wes thereupon ced witness 
Comaissioan and, hevins bee irst duly swo testified 
as follows: 
DIRECT * XAMINATION 
By Mp. Purcell: 
Q ase staiz ame aid home address. 


A 


Q Who ais your 
A Lo2b, Rhoad 
° present pos. tion with that company? 


+ 


eral partrne. ib. the general investment 


How long hare you held tiai 
Since Mare) i968. 
Have you he'd any other position with that company? 


*, 


{L must corveect thee f was a vice-president for a 


4.1746 uae 


Ci Finaie.al Corporation in 


responsiviitities in that positio 


4? 
due} responeioulity. I was in charge of their 

sion and diversification program and I was group vice- 

1t for the companics wo purchased under that progzan. 


general partner ir, .o¢), Rhoaties §& Co., what are 
7 


-esponsibilic..es? 


| 
| 
| 
| 
| 
| 
| 
| 
| 


the norn.l ijicfinition of investment banking 
which is essential corporat: Sinanee Lut I particularly 
specialize within the firn on mergers and acquisitions. 
@) What is the business of Loeb, Rhoades & Co.? 
é dua: businesc. it is brokerage in tne usual sense 

and investment banking -- the normal definition which would be 

offerings. private placements, financial ennsultations, 

spger and acquisition vwork and the other normal facets 

avestuent benking activity. 

‘ainted with any present or past employees of 


Compa.ni? 
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the $rivtish O:ygen': headquarters in London| 


3ition at this time? 
WAS MAnegins: director. 
acquainted with ir. J.S. Hutchinson? 
de was alse at the iunechson and this is the only occasion 


which I have seen him or s;.oken to him. 


Just refresh my notes? 
apparcntily Noverber, 
Are you accuainted with Or. Nicol Gross? 


a rew name to mc. I may have met him. Theve 


Was 4 group at thar luncheon. TI am advised if you want ne to 


go on beyonia the precise ques sion that Mr. Laister whom { just 


met here was at the luncheon ind a Dr. Gross was at the luncheon 
but I don*t recall other chen Mr. Hutchinson and Mr. Smith . 
ft do know ther 3 larger group but I don't recall the 
other names. 
Q Do you knot’ what Mr. Hutchinson's position was. at that time? 
{ believe }« was chairnaan. 
Are you accuainted with ir. John Williams? 
Yes. £ do no: recal!. whether he was at the luncheon, but 
was invoived i) reeling with me in Chicago January %, 1970 
Wee Me. Wildsem3 an -moloyee itish Oxygen Company? 


Yee, 


; 2 Are you ac ucinted «i.%h iny vast o sresent amployec:s of 


| Chemetron Corporavion? 


3 1 es Yes. 
}! : 
6) a Are you ecauainted with ir. John Gollagaer? 
$i 
j 


iO: 8 Aporoximateiy hew .ong huve you known Mr. Gallagher? 


tT A I nad carlicr known Mr. Callagher as a personal friend 


2 |. and in a business agsociatiion. Some years ago, we were the 
! 
3 Management const. uing fix of Boos, Allcn € Hamilton. It had 


been & particulesty continuin: relationship but wa became 


Si 


eeacquainted in 2is Chemetron capacity. 
64 Q What was Mr. Gallagher's position vith Crateon in 1969? 


71 A At the time, he was president and chief operating officer. 


an L870? 


< believe both years. I don't recall exactly when he 


acsgumed that poss.cion. 


ou 8 Aes you aequainted with hr. Hanes? 


24 4 Yes, Mr. Chovles Hanes wes chairman and chief executive 


Hanes: 


comnection. 

Q { beliove you previcushy 
La Leadon duciny Mower ber. 

A that is right 


Q Did you attend that ieci 


sides yourgals? 
Allen, who ac that time was on a retainer 


arrangement with Loeb, Rhcade: working 2a Loadon on mergers 


and acquisitions activity whe arranged -che meeting as far as 


my being there was concerned. 
Then as I have told you, Me. Hutchinson, Mr. Smith and 1 
amin told at least two Others , | thank, that I mentioned. 
Q Were you present during ihe entire meeting? 
A * Delieve sc > rao, there was a luncheon meeting. 
Q Was the Chenctron corpor tion discussed at that meeting? 


Objec: on. Isn't this way to do t 


the meoting? 
beiieve if I got into that, I would 
reveoring to specific questions. 
JUNGE YAFNES: T believe the questian is appropricete. 
Lo will let coune: . proceed in nis own Wey 
Hy Mp. Pureell: 


3 the Caenetron Correos tion diseussed at that meeting? 


960% OF Ais res -onsibijities with Loeb 
has from time to time ayvranged ;eetings for me with 
Eritish ecrporations, uscualiy on che cecasion of my 
ting London for one reasoi. or another. 
he an incernational busienss which is 
true of wost large investment banking firns. | 

MR. TUPKES: I em sormy. I an Aawing trouble hearing 
you. 

THE WITNESS: hy. Allen, in tne course of his relation- 
ship with Loeb Rhoades cr a aunbar of oecasions. arranged 
meetings for me with major british companies whom he thought 
were interested in making acqiisitions in the United States. 


Since this was pert of m’ business with Leeb Rhoades, 


tne purgose of the iscetings, of course, usuelly was in fact | 


waat iid these companies want to do in the way of investment in 
the United Stetes end could wa b2 of help te them. 
Onygen aimchcon was arvanged fer me by 


COnAAL. 


ijetpate in triat diseussients 


A175) 


meeting took the usu. cacurse, wh was, A, getting 
annted and b, at seme point my asking them what were their 
muLd Outline 
mud then 7 wou coments 1 felt 
might be hel i hea ou 09 them that s¢ would think 
about if and cone hack Lanier ond see if we eruld be helprui. 
ingscance, ta the best: of my mecoliection, British 
Oxyzea Ladicated te me, and I de not recall whether it was 
es, Smith or Mr. Hutchinson, out of the meeting, I was toid 
chat they were interested in aking an acquisition of some 
consequence in tie United States ‘n their principal line of 
Ovsiness. 
ther ‘chat -d had earlier relations with Chene- 
acvolved in earlier negotieti 
for the acquisition of Chemecvon by anouher sompany. 
<now whether currently they might be in:erested in such 
ussiens but F would be glad to gO back to the States and 


about meeting with the BOC people 


ing that as an acquisition 


| possibility 


4 


} 


This £ shoutd add is the nemmal course of such a discussion. 
whey did indicate intera:t. I eannot: vecall how strongly 


GkOKesbaS €¢ the luncheon, 9ut chey did 


Loe : 
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I said I would find out more about the current state of affairs 


and their thinking at Chemecron and get back te them. 
i talked with either Gallagher or lanes by phome sanetine 
after getting beck -~-- { can't remember «shich. They indicated 
that they would be willing te git down and discuss the possi- 
bility with BOC people. 
I communiceted this cithor directly to BOC or throurh 

tome. Ailen -- I can't remember which -- and was told that 
Mr. Williams would be in the ‘tates in January and would it be 
possinle to arrange a meeting with Chemetron. The net vesuit 
was a luncheon meeting at about 12:00 or 12:15 at the Chicago 
Club in Chicago. 

MR. TGPKIS: Could -e have the dete? 

THE WITNESS: fécecoriing to my calendar and I cee 
you have a copy 2f my calenda::, January 8, 1970 -- at which I 
wag present, Mr. Williams was present, Mc. Banes and 
Me. Gallagher. I believe tha: is all. I can't be certain of 
that, bat I believe that is a‘.1. 


JUDGE BARNES: You said out of the meeting or at the 


| meeting when you started. 


THE WITNESS: At the meeting. When I say out cf the 
f meeting, I can't recall just ‘sho, but at the meeting. 
JUDGE BAKNES: You -lso said in their principai line 


of business. Cculid you clari‘y that for us. 


THs WIINESS: Liquid Gas. 


41/453 
JUDGE BARNES: Industrial gas? 

i shovld say industrial gases. % shoul 
say I an not an axpert in cio business in industrial gases. 
By Mr. Purecli: 
Q Aporoxiuately how long id the meeting in Chicago on 
January 8, 1970 last? 
i A About these hours. a ned a private room for a lunch end 
} we ginply said in that room a lezst an hour after the luncheon 
: was concluded. ‘ir. Williams and = left together and went to t 
aarport together in a taxi anc I would guess it was about 
3:15. 
Q What happened at the meoting? 
| A Mr. Williams indicated a positive interest in talking with 
| Chemeiron about zcquisition of their shares if Chemetron would 
like to pursue such 2 conversetion. Mr. Hanes and Mr. Gallaghe 
: asked a number ot questions about BOC, indicated the highest 


' respect for BOC as an organization, as a company, and I shovld 


Hi add that all the way through the meeting seened to be on the 


highest plane. 

A jot of questions were «skec, Mr. Williams answered those 
questions and then asked some about the Chemetron operation, 
such as to what cxtent were they in businesses other than 

| industrial gases and thatkind of thing because it is something 

| of a conglomerat: although it is primarily engaged in industrial 


‘gases. You know the compaay. 
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finally, Me. Williams did ask Mr. Hanes if Chemetro:i would 
be interested in going furthe> into discussions directed toward 
the actvicition of Chemetron oy BOC. 

Te the best of my recoli:ction, Me. Janes told Mr. tilliams 
that if Chemetron were going so be bought out by anybody else, 
he would prefer “het it net b: an overseas company, that with 
aii respect for BCC and their manigemen: ond its place in the 
industry that he did not thin that control of the company 
should pass into foreign hands. 

I don't know whether that is the precise expression he 
used. There was nothing pejorative in his language. Again, 
it was all very pleasant and friendly but that was the message. 
Mr. Hanes concluded his remar':a by asking if BOC would be 
interested in a minority position in Chemetron. He did not say 
it would be available to them but the inplicaticn was clear to 
me that if BOC wanted to pursue conversations which would put 
a minority interest of Chemetron in the U.K. and BOC that 

| Mr. Han2s was not adverse to continuing those discussions. 


Me. Williams said he did not think so, that BOC probably 


|; would be interested in a comtcol position in any aequisitior:. 


hat was made in the States, but ‘hat he would go back tc Eng 

_ and discuss the question with his main board, which is the 
British term for parent compa‘:y board and sec that Mr. Hanes 
got an answer. 


The meeting really broke uo cn that note. 
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i left the meeting the distinet feeling that that ended 
it, that Mr. Hanes would have bee willing to discuss BOC: teki 
A minority positicn; that Mi. Williams was pretty definitely 
aot interested, knowing the a:titude of his own board. 

About a week to two week; lazer I did get word, and I 
can't remember if it was ¢ire:tiy throurh Mr. Milliams or 
Mr. Allen that BOC would rot >.e interested in pursuing the 
discussions furtner and so no-ified either Mr. Gallagher or 
Mr. Hanas. There were no mom: mectings and I have not since 
besn in touch with or even se:n ay BOC people until I met 
Mr. Laister again today. 
| By Mr. Purcell: 
Q Mr. Johnson, I would lik: to direct your attention back 


to the November, 1969 meeting ir Uondon. 


You previously testificd tha: you did participate in that 


discussion? 

A t believe it was arranged for my visit. 

Q Did you indicate to the people present at that meeting 
that any other industrial gases company might be available for 
acquisition? 

is Either in that meeting om if the few phone conversations, 
the one or two pnone conversations I had with Mr. Williams, I 
f believe I mentioned Airco as 2 possibilicy. 

Do you want me to eleborete on that? 


Please. 
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A Ir: the New York investment banking cconmunity, there were a 
number of people who thourht fer various reasens that Airco --- 
MR. WOLLLN: Is the witness ansuvering questions or 
speculeting. I think the question has been answered. 
JUDGE BARNES: Just answer as directly as you can. 
THE WITNESS: i had had indications that -~-- 
MR. WOLLEN: Is there a question pending, Your Honor. 
The aquesticn is did he tell him about 
Airco. Expiain tvhat was said about Airco. 


THE WITNESS: Ail that I ean recall that was said 


about Airco at that meeting, to confine myself specifically to 


the question that I understood there was some possibility that 
Airco might also be available. I did not profess any particular 
knowledge of the Airco situation. 

f shovid add that at some point during that period, 
I did have luneh with a Mr. Humbezstone, whe I believe was 
an executive vice-president of Airco at the instance of a 
mutuai friend in which the possible availability of Airco for 
acquisition was indicated by Mr. Humberstone. 

i cannot tell you whether that luncheon meeting took place 
before or subsequent to my visit to London or whether my mentio: 
of Airco stemmed directly from my Humberstone meeting. 

Q When you indicated the people present at the November 1969 
meeting in London that Airco might be available, what was the 


response? 
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I don't vecall. 

fam sorry. Ido. Seneone said it was terribly big for 
BOC, and that is all that war said. There was no further 
discussion. 
Q Was there any indicatior that British Oxygen might be 
interested in a smaller compa ay? 

MR. TOPKIS: Objection, Your Honor. I take it we have 
had the whole text of this couversation to the degree the 
witness can remember. He is ow leading the witness and I 
think it is unfair. 

JUDGE BARNES: Ask nin if any other companies were 
mentioned. 

By Me. Pureell: 
Q ‘ere any other industrial &as companies in the United 
States seferred to at that Novemoer meeting? 
A “oO the best of my recollection, no other companies at 
ail were referred to in that meeting. 
Q Was there eny indication as to what tue industrial gas 
| ceepasey thes would be interes‘e3 in? 
A My ‘impression was Chemetvon was about the right size and 


| Airco was too big. 


iQ ‘ix. Johnson, do you know why the British Oxygen Company 


, Sxpressed an interest in an acquisition in the United States? 


MR. TOPKIS: Objaci.on, Your FKonor. 
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BY Mr. Purcell: 
Q Zt just caiis for a yes or mw answer. 


A No. 


Q iir. Johnson, based or th: two meetings, the November 1969 | 


meeting and the January 1970 ::eeting, do you have an opinion 
why Boitish Oxygen Company misht want an acquisition in the 
United States? 

JUDGE BARNES: I think <hat is far enough. This 
witness has perhaps exhausted his relevance to this proceeding. 

Are you asking him 2s an expert in the industrial 

gas business? He said he was not such an expert. 

MR. PURCELL: No, sir, just based on these two 
meetings and whet was digcussed. It is my understanding he 
particivated. 

JUDGE BARNES: He nas told us what was said and I think 
the rest is left for me to draw conclusions. 

MR. TCPKIS: First, may I have any Jencks material 

‘ or Section 35 material? 

MR. PURCELL: I have some notes. 

MR. TEURKMAN: These are my notes. 

MR. TCPKIS: Your Honor, I have a copy of the document 

Your Honor has. 

JUDGE BARNES: The notes I have seen are not sibstan- 

tially verbatim material anc «ot Jeneks Act material. 


MR. TCPKIS: Tonere was reference to a-calendar. Is 
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there another copy I could have. 

MR. PURCELL: We have copies. 

MK. THURMAN: I guess you want to see everything we 
got ixvon this witness. 

JUDGE BARNES: Yes, let me see it. 

THE WITNESS: Your “lonow, I have extra copies here 
of aii three of those sheets, if you would like that 

JUDGE BARNES: Jj am turning over two sheets. One is 
address2d to you and the othe: two are agigned by you and they 
may be turned over. . 


CROSS-EXAMINATION 


i By Mr. Topkis: 


Q Mr. Johnson, you wrote a letter on January 29, 1974 to 
whom it may concern about the 2vencs which you have just been 
discussing in your testimony. 

Yes. 

How did it come about that you wrote that letter, sir? 

f was askea by, I beiievc, Mv. Purcell, in a visit to my 
office to write that. 
Q You believe it was whom? 
A t believe it was Mr. Purcell. I have had visits fron 
various staff members of the FTC and I can't be certain as to 

i who requested the letter. 
MR. PURCELL: To clarify the lecter on this point --- 


JUDGE BARNES: It was weltten a: the request of an 
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FIC representative. 


By Mr. Topkis: 
Q Were you acked to sign a2 ef Tidavi-:? 
A tT don't recall. 
Weren't you asked to sic: an affidavit? 
£ don't recall. 
My. PURCEL],:: I believe the witess answered the 
question and Mr. fopkis is arsuing. 
JUDGE BARNES: Ke hae refraned his question now. 
By Mr. Topkis: 
Are you sure? 


I only say < do not retall. TI racail weiting the letter, 


Did your secretary type the etter? 

Yes. 

Did you discuss the letter it came to be writter? 
JUDGE EARNES: With whom? 
MR. TOPXIS: With anyone. 


THE WI'NESS: No. 


By Mr. Topkia: 


Q Did you jus: cit with your sceretary and diztate this 
Letter? 
A 1Q3 6 


Q You didn't CO a draft of it and then diseuss iti 
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A i do a drafi of everything that { dictate, but it wes not 


discussed with enyhody. 


A Tooody ever reveiwed that draft othe> then me. 
yy 


Q Subsequentiy you found out that in that letter there were 


a number of very marked nista’:es; isn'%t chat right? 


Q 4fter you toi the dvas ‘Yom your Gerrerary --<- 
' | 
| 


A I did. 
Q You referred in that * 2tter having met with the BOC people 
in London in Febxuary of 19069 
A ‘That is right. 
Q You were off by ten mont:s. You met with them in Nevember 
of 1969; is that right? 
A Right. 
Q You said you met in Chiecigo in July of 1969 and actually 
you met in January of 1970; ii: that right? 
A Right. 
Q You said alse that in Chicago you met with Me. Leslie 
Smith of BOC and you were wroig about that also? 
A I was wrong about that also. 
Q Actually yeu added a fis Chenetron peopie in your leti:er 
of January 29, 1974, dida't you? 
f now say as I just said, I do not recall if any others 
I don't think so. 
cote this Letter oi dJanuery 29, you thought four 


others were presont? 


Me. Michael Allen in London 


in Mareh of 1974. 


A That is right, because of the confusion. 


Q And you said to him in tiat wire, "Please telex reply but 


do noc sontact EOC"; is that correct? 
4A Right. 
Q Why were you afraid of hs contacting BOC? 
A {was not cfvaid. I thought there was no readon for 
anyone else to get involved i: ay calendar. I knew Mr. Allen 
knew .t precisely. 

You have not mentioned hare, Mr. Johnson, how you first 

‘co talk with Mr. Allen avout BOC. Was that your own idea? 

Jo. 

‘Those? 

< Delieve I cid say Mr. illen routinely has introduced me 
to any number of major British companies who he knew or had 
reason to believe were seeking: acquisitions in tha United 
cates, and 30C was introduced to me in that manner and in that 
conte::t. 

S0 it was Mw. Allen who introduced you to BOC? 

Yes, and I believe I earlier testified to that. 

iQ one else had anything to do with bringing that meeting 
about? 


ilo. 
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When you weve asked who vas at the lunechean in November: 


of 1968 by Me. Purcell, you said, "I will refeesh my recollec- 


tion by Looking at something. 


What do you look at, sir’? 


f knew ‘that ~--— 


f-am just esking you the simple question what did you Look 


JUDGE BARNES: You ay answer the question. 

THE WITNESS: ‘The t:lex that you have. I wag jooking 
for the date. Ali I looked a: what I had here was this paper 
looking for the date, but in chat telex Mv. Allen also refreshe 
my memory on whe was at the liincheon. 

MR. TOPKIS: May < «sk Your Honor for production of 
whatever it is the witness referred to? 

JUDGE PARNES: May i see the paper? This is Mr 
Mr. Johnson's subpoena. 

THE WITNESS: That: is what I just gave Your Honor. 

JUDGE BARNES: ‘The only thing he has are these 
documents, two of which I turued over to you. 

By Mr. Topkis: 

Q From what did you refresi: your recollection as to who 
attendei the luncheon mecting in November of 19897? 

A Precisely I refreshed my memory from this exchange of 
telexes, but I believe I test fier --- 


Q What exchancc of telex? I nave only one telex. 
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JUDGE BARNES: Me. johnson has a reply fron 
Me. Allen which I did not giv: vou as a Jencks statement, but 
since the witness used it in iis <estimony 1 will meke that 
available te you. 

MR. TOPKES: Thank rou, Your Honor. 
By tir. Topkis: 
Q “ould it be aceurate to say, Mr. Johason, so far as your 
own personal recollection is concerned, it is rather hazy, but 
that Me. Allen‘s records giv: you confidence as to who attended 
that mecsting? 
A {£ don't think that is a fair statement. There is nothing 
at all hazy about my recolleciion of the facet that I was at 
the luncheon, that Mr. Hutchinson and Me. Smith was there but 


I did not know who else was tiere until Mz. Allen refreshed my 


memory, but I did know it was a larger group than Mr. Hutchinson 


and Me. Smith. 
Q So you were absolutely sure that Mr. Smith had been at that 
meeting in November of 1969 in London; is that right? 
A that is right. 
Q You never had any doubt ebout that. 
[oA All the way through this I had a tendency to confuse 
Me. Williams and Mr. Smith. << would like somebody to ask me the 
; reason for my confusion as to detes in the Chemetron situation. 
Q t come to you as a friend anc say what is your reason. 


A he peason is that over what period of about a year, I had 
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Me. Gallagher and/or Mr. Hanes -- I think it was Mr. Gallagher |.- 
in three different meetings of this nature, possible acquirers 
of Chemetron. The one meeting was with BOC. Another one wags 
with Uliva Corporation and a “hird One was with AMF, all in 
Chicago. 

Also, over that period { mad: a aumber of trips to London, 
two or three trips to Londo ind normally when I am out of town 
I don’t particulacly put in m; diary my specific appointments 
ina city. It would just sey London. 

{ was picking out of my calendar Chicago meetings with 
Chemetron and general Londen crips and I came to the wrong 
surmise originally which is why I needed Mr. Allen's help on 


the BOC matter specifically. 


1 Q Deo you happcn to remember whether Mo. Smith and Mr. Williants 


; ave geparated by more or less than 60 pounds in weight? 
A No. 
: Q Me. Willians was not av the meeting in London; isn't that 
7 right? 
MR. PURCELL Your Honor, excuse me. 
Ti: WITNESS: I did not say that. I said that 
Mr. Hutchinson end I believe Mr. Smith, were at that meeting 
y and J cannot or covld not remember without Mr. Allen's help 
|’ aithes, A, whaethes cextainly it was Me. Sith rather than 
Mr. Williams anc 3, who elise igh: have been in the meeting. 


| ALL I kaew ‘thers: were giness resent. 
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Q There was ¢ man with who. you had Lunch at the Chicago 


Club in January cf 1970 with chom you thereafter drove out to 


the airoort. 

A Exactly anc. £ believe thit was Mr. Williams because the 
freshing of my semory which aid been done. I thought it was 
originally Mr. Smith. 

Q Who refrési.ed your recoliection. Who told you about the 
‘Chicago Club meatingT 

A My calendar. 

MR. PURCELL: Your lonoyw --- 

JUDGE BARNES: Do you have an objection? Don't 
intersect advice. 

MR. PURCELL: {ff believe Mr. Johnson tescified he 
referred to three documents <= at refresh his »ecollection. 
One of the documents was his diary entry which specificaily 

| refers, and I would like the »,ecord to specifically note --~ 

JUDGE BARNES: Mc. Johnson can testify what refreshed 
his recollection. 

TRE WITNESS: It was from my diary. When I finally 

' straightened out what date in Chicago related to the BOC 
meeting, there it was in my dary. 
By Mr. Toplis: 
Q “hs preblem was when you prepared your o~iginal letter for 
the FrC you did not consult your (Lary? 


oA i did not consult it car: fully enough. I found a meating 
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London and one in Chicago and put them together ercneously. 
Who called the errors to your attention first? 
4x. Purcell op on: of his agcociates. 
He called you? 
They visited me in New York. 
You had another try at getting things straightened out? 
When he indicated my memory was erroneous or faulty, then 
telexed Ailen for help from his diary. 
But you wanted <o get macters straightened out? 
A Exactly. 
: Q But the one thing you did not want BOC was to know about 
this. 
' A i think that is put in the wrong context, siv. 
Q Mr. Johnson, i am showing you a copy of Commission Exhibit 


Exhibit 224 in evidence and I ask you, sir, whether it bears 


your signature and did you write it? 


MR. THURMAN: May we see it? 
MR. TOPIKIS: Certainly. 
THE WITNESS: Yes. 
By Mr. Topkis: 
Q You wrote that, sir? 
A Yes. 
Q Me. Johnson, in this heacing room a couple of days ago, 
, a De. A. Muller was on the vivnes:: stand. Do you know 


Dr. Maller? 
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No. 
Never heard his name betere? 
Ho. 
Dr. Muller claims --- 
MR. PURCELL: Objection. 
JUDGE BARNES: Let hin finish his question. 
By Mr. “opkis: 
Q Dr. Muller testified he !ad 4 telephone conversation with 
: you in 13697 
4 I do believe --- 
MR. PURCELL: Objection. It is beyond the scope of 
the direct examination. 
JUDGE @ARNES: Are you going to tie it in with the 
neeting of BCC and Chemetron? 
MR. TOPKIS: Certainly, how that meeting came about. 
JUDGE GARNES: You may proceed. 
THE WITNESS: ‘There wes a chemist or chemical coneul- 
tant, I believe, and either hs office or residence was in 
New Jersey. 


By Mr. ‘fopkis: 


eo Ye3, that is where Dr. Mulier lives. 


1 A He became involved in some matter on a retainer with BOC. 
ft have to say until this, mome::t his involvement never occurred 
to me and I have just toid yx row all I can reeall. 


Q Yenft it a react, Dr. Jouson, it was De. Muller who first 
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vaised with you the question °f a possibile mituality of 
interest between BOC and Chen tron? 
A 
Q at is not? 
A . selieve he came into the matters nubsequently. To ny 
recolleztion, he did not first raise it but came into the 
mattew after the discussica in London but I cannot be certain o 
that, but he dic not initially raise the idea. 
Q Did he come down to your office in Wall Street? 
A My office moved from #2 wall Street to 375 Park Avenue -- 
well, I guess it was subsequeut. 


Q fs my lettcr Wall Streti or Vark Avenue? Wall Street. 


A 2 guess it was June 1970 when I moved uptown. I am sorry 


for that aside. 

£ just don't vecall meecing him. <= certainly can't say 
I did not meet hia. 
Q Was he on first name tee.s with you? 
A Sometines as we ali know even in a first phone conversa- 
tion some people will use a first name and others won't. 1 
simply can't recall. In the rtormal sense of the wort!, neo. 
Q But you are sure it was ou rather than he who had the 
first idea of bringing BOC and Chemetron togsther? 
A Iocan only sey to the bet of my recollection. I don't 


reeal. that he had an imeoriant involvement in the metter. 


Q .t was you whe arranged che lunsheoa in London? 
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A No, it was Me. Allen wo arranged the luncheon. 
Q { apologize. You made that verfeely clear. It was 
Mr. Allen who arrenged that? 
A Yes, it wae Mr. Alien who arranged that luncheon. 
Q And surely not Dr. Albers: Muller. 
A te, definitely not. Mr. Ailen took nme to the luncheon and 
attended. 
MR. TOPKIS: Thank you very much. 
By Mr. Jollen: 
Q You testified about havyiug lunch with a Hr. Humberstone 
of Aixvcc. 
A tes, and I nave searched my jiary on that cne and certainly 
there are ways i: could fir:d out if it became crucial to this 


hearing but i simply can't find exactly when it was. 


Q At that time, did you know Mc. Humberstone's responsibdili- 


ties within Airco? 
A tf believe ha had the titie of executive vice-president. 
I do act xnow what his precis: responsibility was. 

MR. PURCELL: We have no furthe> questions, Your 
Honez. 

JUDCE SARNES: Thani: you, Mr. dchnson. 

(Witness excused.) 

JUDGE BARNES: At this time, we will adjeurn until 
19 ofelock Hondiy morning. 

(Whercuvon at 1:42 a.m. the heacing recessed to 


roconveae at 10 2..1., Mond2a:, May 13, 137%.) 
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A) OG a 2 a a | aN 
JUDGE BARNES: n the record. 
MR. NICKEL: Complaint Counsel celle Solomon >}. 


inerling <o the stand. 


x ss itsatenenesh atintaoeasanennetaicaenssieaiiibaeneninaninnsaneanitice 


SOLOMON P. KiHERLING was thereupon called as 
witness for the Commiscion and, having been first duly 
sworn, testified as follows: 


DIRECT EXAMINATION 


Mr. Kimerling, for the record will you please state: your 
name anc hone address? 

Solomon P. Kimerl:ng. 

Business or home? 

Home address. 


3620 Locksiey Drive, Birmingham, Alabama. 


uo e@nployea? 
the Aloaba::. Oxygen Company. 
Whee is the address of the Alabama Oxygen Company? 


263.6 18th Avenue North, Bessemer, Alabama, 35026. 


d 
‘| 
ry 

| 

a 
i 
ot 
: 

ye 

| 


In what capacity cre you employed by Alabama Oxygen 
vOmpany? 
LI am President of the company. 


How long have you held that position? 


rere ane een = =~ 


Adbovt four op Five years. 


a 


A i748 654 
What ave your duties and responsibilities as President 
' Alabata Quygen Company. 

Evevycaing. You “ust »un the coapany; that is all 
Have vou beld cny other positions th Alebama Oxyven? 
Yes. = } Seeretavy « iC@ Presidert; then Pres: .der:c. 
How long have you been with Alabama Crygen Company 

eltogether? 

A Since 1956; the suxmer of '55, 


How long has Alabama Oxygen: Company been in existence? 


Alabama Oxygen Company has beea in existence since either 


as @ company anc been incorporated since 195%. 


ig the busine:s of Alabama Oxy :2n Company? 
We tarufactuve anc diciribute indus‘3ial and medica: gases 


vpplies und equipment; things a: soc- 


How long has Alabe. Oxygen Company bean in the incustrial 
iS business? 

Since it first started up; back in '50 or ‘$l. 

how do you define industrial gases? 

Well,oxygen, nitrezgen, argon, acetylene, hydrogen, helium, 


By a 


oO, : various combinations of taoee gases; nitrous oxide 


net nese ett “eet: tt 


course, mnecical but it is also oi that ueoup, you knew; 
yPOpane, clchough ict is rot much today. 
monoride ind:strial gas? 


aft hendle it. b:it it eould le. 


os tN AON an, anemic meen 


| 41775 ass | | 
¢) Which industrial gases does Alabama Oxyger Company pro- 
| 
| 


duce? 


Ygen, Aitvogen, cueryLene, hydroz2n. 


| Which indusveial ~acse: does Alabama Oxygen Company market? 


We market those plus vhe otners, argon, helium, CO,,3 some 
app; and nitrous and other gases, you know, associated with 


vhe industry. 


G Is there u veason thar Alabama Oxygen Company distox»ibutes 


é. Pscause tlic is the way the industry is basically set up. 


1. | ¥ou know, ve au the lest ones in so we did whet everybody els . 
12 | cid. 
H 
en ae * Waat was the net value of industrial gas shipments in the 
q 
i} ‘ 
1 | United States of Alabama Oxygen Company in calendar year 1972? 
ie 
15 | A Can I look at a note? 
| Q Certainly. 
wy | A The total value of those shipments? 
t} 
i 


{2 i Yes. 


$2,585,512. 


| 

| 

ce ‘ 

the particular group of gases that you have mentioned? } 
| 

| 

{ 


' ¢ Does that figure include mapp? 
25 & 4 


Yes; ic does. 


9° a What amount of that figure is represented by shipments 


of Mapp? 


oo nh &  #422.,908. 


a Q For calencar year 197%, what was the net value of shipment 
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f.o.b. plant in the United States of the industrial gases pro- 
Gueec anc markcced by Alabama Oxygen Compan? 
I would say approwimatety $1,722,060. 
Whet types of industrial gate produccio. fasilities are 


operated by Alabama Ory.:en Compary? 


+ 


| 
| 
We have what is cailec a © plant which produces cxygen 
} 


aid nitrogen gas only. 
We have a iicuid plent which produces liquid only. 
Liquid what? 
Liquid oxygen aad nitro 


a hydrogen plent which produces hydrogen and 
*né plante which produce acetylene only. 


widlicies located? 
hydrogen plant is located in Bivminghaa. | 

Tne gaseous oxyze: Aicroger. plant, the Liquid oxygen and | 
nitrogen { ct and ~acecylene manufacturing plant are lo- 


cated in Bessemer, Alabama, whieh is a subucb of Birmingham. 


We ave one cmall © cetylene plant lccated in Dothan, Ala-~ 


| 

| 

Qa. | 
é Whec 4 : *. S0orgraphic are: in waich Alabena | 
Usteial gases? 

of Alebome, with <he exception of maybe | 


Poi~Stote ares. oid parts of the wz siern 


32 a0, Dents Of «i ssissippi, around 


A Ie? 857 
Tupelo and Greenwood, rartc of Tennessee and perts of Georgia 
anc Florida owt of our ovtvian operation. 
9 Which industeilal . .ce:. are preduced by aixy separation? 
Oxygen-nitrogen-a: ,on, basically. 
Q What percentage o: Alabama Ixygen net value of industrial 


| 


gas shipments in 1972 vas acccunted for by oxygen, nitrogen 


aid argon? 


About 71 per cent; sot:ethinz in that area. 


tzmlal gases docs Alabama Oxuyzen Company compete with? 
Who don't we compete with? 
We compete with Linde, AIRCO, Air Products and Chemical, 
Liquid Air. Those are the basic prodicers 
that we compete with. 
Does Alabama Onygcu Company compete with any compaiies 


“hat produce only acetyiiene but ‘narket ochcr geses? 


| 
QO What other compenies that produce and distribute indus- 
| 


wy 


A Probably Nunn Gases in Montgomery. They produce acetylene 
and they buy all their ocher gas2s from viher people. 
Q Is Nunn the only company of that tpe thet Alabama Oxygen 
Company competes wich? 

Yes; that is in ow real marketing area. 
Q Are you familar with the acetylene opere. tions of 


iluun Company? 


* 17% use 
Tncy are in Montgonery and wre go to Mcatscrery a let. 
have been to th D plount. 
vou know the cz.pceity of theiy >.snt? 
have what you call a i1%u0 twin, sight 
Yeeder Keshari 1200 twin gernevacor. I tnirk that is thu size 
What share of industrial gas shipment in your area in 
calendar year 1972 would you estimate were accounted foi: by 


shipments of acetylene from the Nunn Ccnpany? 


belong to any trade as:ocia- 


assccietion in cornection with their induetrial gas 


We hbelonee to the international Oxygen Manufacturez’s Asso- 


clation, the Compressec Cas Association, and the Nationil 


3 

‘ ee : 
vid you mame these associations, please? | 
t 


vi2ding supply Association. 
Whac are the qualitieations for membership in the incer 
ational Oxygen banufacturers Association? | 
lf Your Honor please, we have bec: over | 
{ 


I don't think «#2 need this again. 


will withdweau “sic question. 
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By Mr. Nickel: 
Q Have you ever beer an of fiecr of either the International 


Oxygen Manufacturers is ocircion or the Comoressed Gas fAsso- 


Which positions dig you holc, sir? 
A I was Seerstary-Tressu7er and Yice freside it of the 
International Oxygen Mavufacturers Associat.on when it was 
the Independent Oxygea .anutacturers Asscciation, and then I 
wes President of that A:sociation and Cheimian of the Beard 


* e 


when ic changed from In iependent Oxygen io international Oxygen 


| 
| 
: 
| 
| 


Q What years was tha:? 


I think the change was about '67. Their bylaws would tell 


you exactly. It is right in thai area. 
Q Why was the name changed rrem the Independent Oxygen -- 
excuse me. 

I am a member of the Board of the Compstess2d Gas Associa-| 
tion, if that is considered an officer. 
Q Why was the name changed frem the Independent Oxygen 
Manufacturers Association to che international Oxygen Manu- 


foacturers Association? 


f 


A I think basically :o save the organization, to reflect 
the changing neuc of chu neubership, the disappearance of the 
iadepentents, and tie omer renee of the higger companies. 


Q Why did Alabame: Oxvcen Compseny joir, the Independent 


question 0: mucua’. survival back in the early 


‘30's when we joined. 


for.1ation, get together. We found out 

taings that you coulda’: Pind out any other way. 
0 You used che tera ‘indéepe::dent". 

How do you define on independent industrial gas company? 

I would define it as gomeone, first of ali, who works in 
@ limited area, geograp:ic aren, whese senagement is basically 
tightly controlied énd shose resources arc velatively limited 
2 terms of national or nore than one regional marketing crea. 
How would ycu def:.ne a majer industrial tas company? 


One who markets in a number of regions, not necessarily 


ali across the board nitienally but one who has the resources 


about the hei he wanted to do. I mean "Big fhree" 
Goes not operates in the sorthyest but they can do what they 
want to do. They are a zajor. 

Prior to the néexre of the Independert Oxygen Manufacturers 
/..sociation being changed to the Internetional Oxygen Manv- 
favcurers Association, was there any major industrial company 
that belonged to that organization? 

TOPKIS: Gnrjection, Your Hcno:. 
4éve to do with this case? 


JO0SE BARNES: This is slignti; osf the point. 
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withdraw the question. 
By Mr. Nickel: 
Q How wany independent gas companies are in existence today, 
Mr. Kimerling? 

Do you wani 2 to «suc tacm or count them on my fingers? 

Both. 

There is Al soca O::ygen Company, Selox, iational Welders, | 
Lurdett of Norristown, ourdett of Cleveland, Northern Gases, 
Pucific Oxyzen, on the wes I think Whitmore is 3ti 
ot in Utah. Southern “.cyogenies, and I am not sure whecher 

23 gas or noc in Hutchison. 
two others that i am not familicr with. 
You indicated that the name of IOMA was chenged to reflect 
the number of independe:.ts that have gone out of existence. 
MR. TOPKIS: i obiect, Your Honor. 
That -s not a accurate summary of the testimony. 
Cw 
fo have neo objection to ¢he gues ‘tion. 


JUDGE BARNES: Frame a guesvion. 


| By Mo. Nickel: 


HQ Mr. Kimerling, wilh you name the independerts who k:ve 

|| Sone out of existenee i: the last 10 years? 

Iwitl aame the on. thet I can remeaber. 

Souti.cra Oxypen: ii the sast, Kennan Welding in Alabama, 
| Goorgia; Herta Oxygen in i hia, Ealbacu Company in Om:ha; 


. dr dustviaL AAP PYOGUCTS (2: who novthwest. 
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HC.4a@ SHalLlec companies ivke Scuart Oxygen on 


he weut coast, end the: these wes a conan in Reno. Kevada. 


Company in Phoenix; Gul’ Oxygen Company in 


Ouyger. Company in Houston; Western Oxygen 


| 
| 
} 
| 
| 
| 
vy's name. ea, I think, wes his | 


t 
@ couple more in that area; I con't reeall the. iased 

{ 

I don’t know if you wens to call Marks Oayzgen Compeny. | 

‘ney becarce the genesis for American Crycgenics which became 
I think there were a icv other companics. 
Mr. Kimerling, which of any of the companies you mentioned 


existerce in 1972? 


mR. TOPKIS: isn't that anoches way of asking which 
them went out of business in '73? 


¥ 


Ce 


‘her. f am lost. i don't understcnd the 


JUDGE BARNES: It is a little vague. 
MR. PICKEL: “our Loner, we are interasted in 
>stablishing which coapunies were in this business in 1272. 
went .> make the vecerd clcayv waiech of these comoanies viere 


t@Oat 


2 an i675 oy had clveedy gone ow: of business. 
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THE WITNESS: I think bye was still in business, 


am not cure whether Texas Oxygen wa3 still in 

usciness oz nov. 

Gulf O.cygen was Etill in business in 1972. 

it, of tnat group. 
By Mr. Nickel: 
Me. Kimerling, what happenec <o these companies? 
MR. TOPKIS: Objection, Your Honor._ 
Kow could this witness possibly now 


MR. NICKEL: Your Honoz, I can asx a leading ques- 


SUDGE BARNES: You gan ask the cate the compenies 
marged. ? 
By Me. Nickel: 
Q Mr. Kinerling, which of the companies you aentioned went 
cut of existence by ecquisition by other companies? 
I think they all went out through some form of acquisition 
or merger. you know; sale. 
C Mr. limeriing, you have named the companies operating in 
j 
thern Cryogenic: ia Smackover, 
ia business. 


vany that you cu:sijered tobe tha 


| 
| 
| 
| 


j 


48 Gomomenics thar eve presently in 


41784 


operation. 
How, would you name the companies tuai you consider +o be 
major Jadustial ges eunzanics? 
Aik iveducts3, 
Caz yonLe . 
liar with the overail U. S. 


mie oy rah pam 
rarkect? 


1 con't knuw that there is an overail 


not had inv 


Ave you familier with the overall uv. § 
Probabiy. 
Whet is the basis for your familiarity? 

Having been Presidcnt and active inche Independent Oxygen 


oF 


Association, being cn ‘+c Loerd of the Compressed Gas Associa- 


| 
| 
mourket, Your Honor. That is something 


tion, and jugt trying ° i2Y in business. 

Mo. Namerlins, apreeximetely what share of the industrial 
gas shipments in the U. S. in 19/2 would you estimate were 
ccounted for by the industrial gas companies that you have 
named, the major 1G incependsnts? 

WR. TO°kIS: Ckhijcetion, Your Honor. 


"hera 1@ & better way to get chat evidence than 
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not, Mx. Nickel 

MR. NICKEL {t 1s important that Coaplaint Counsel 
establisn a universe figure. Even though we are going to 
orfer sales infomation froa the firms that we consider to be 
the principal firms, we still do not have sales information 
from aii the smallest backyaed asseubly producers as Mr. 
Topkis said. 

Somehow we have to get a figure as to what amount 
ef sales those small coupanies reyresent. This is the type of 
testimony that she Comm:ssion said was a reiialie indication 
for section 7 purposes in the Papercraft cave. 

MR. TOPKIS: ‘’our Honor, I don't mow that we can 
abolish the best evidence rule by fiat. I don’t have tha 
Papercrart case in my recollection but I before have had 
cases cited to me that cid not really support the propositions 
for which they were cited. 

MR. NICKXAL:; ‘our Honor, Mr. Topkis has throughout 
trial niscited the bost evidence rule. The best evidence 
applies wher: you acc tsying to offer proof as tothe terms 
decument. -The be -: evidence of the terme of a document 

the document, «:seif 

Now, we arc net talking about a document in this con~ 

The best evidence sure does aot avply. 

MR, TOPKIS: Lauecly, Your Honor. 


thes: companies arc the best evidence. 
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The books end vrecorde of thesa ccuapanier are the best evicence 
of their sales. 
is. the o.¢, then in order for 
1s to eStablish a ive7;se figaum: we arc going to have to call 
witnesses from every sirgle . catylene producer in the United 
States. 
JUDGE BARNES: How many theam are taere? 
MR. THUGMAN: Your “loner, may |. argue on this because 
very immortanc part of our case. 
we are soing :o do census and { will show you later, 
i indicated friday, -hat census is admissible through 
judicial notice. In fact, I might as weil give it to you at 
this time, a decision on that. 
The Commissio:n held through Pasercraftc these smalls 
aficant producers woulcl se too much of a burden to be 
thererore this is reisable to get it from peopie 
waom they felt wer: the inajor producers 
; t1e@ total universe aii Pavereraft, their 
out enicd up that the people chat they named, 
i2LSSion held, ‘that these executives 


pesition to know what wU.loir competitors were doing 


i approxizately what whey wouid account for and it held 


these seoplz accou: ced for 66 pereent end £0 per cent 
Section 7 pus @3 ‘335 adsquate. 


a Up Y consus b.t with the two, the 
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sommiesion found that you don't have to 
a broad oicture that is necessary and cer 
iny you do met cell 100 ececylene vrocducers cto prove that 
represent «nc pec rem cf the marvkec. Yhese major pro- 
ducces rapresen: most of the acetylene scies. 

As Mr. Topkis said, these were backyard, on a ques- 
tion from Mr. Topkis tc cae c’ the witnesses, you have all 
these backyard generators production acetylene but they are 
not importent;they are insignificant, as far as this case is 


concerned. 


We fenl if we don't get this out of tais witness we 


are going to have to recall possibly Mr. Flamm ard Mr. Laker 
to get the same kiad of testimony we are wanting from this 
witness, from au caxccutive of the industzvy, in the companies, 
peopie who have held positions in the tvade association can 
give the estimate of the size, their estimate of the sixe of 
the market and the ones that account ror the majority of that 
market. This is Papercraft right on point. 

We intend to rely on census bui we intend to show 
it through another way, throvgh testimony, and I believe 
through a witmese like this. 

f believe I was preeluced on Mr. Flaan from asking 
him what portion 211 these producers are named, all of them 
name the same pvcducerc, we vere precluded from asking them 


acount for. Mvrvbhe I wrould have 
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of proof but iv we cen get a ruling from 
donor we pcssibly ould like to bring “hese major people 
and ask them what “aese producers enunciaed by this wit- 
nosG would accovat for. 

JUDGE 3ARNE! you have a quotation From Paper- 
craft, Me. Nick«1? 

MR. NICKEL: have it in front o% m:, Your Honor. 

JUDGE BARNNS: I acsume you are concemed primarily 
with the acetylene market? 

(235 Yeur Honor. 

There ave also a few companies chat distribute some 
medical gases such as nitrous oxide which are aiso insigaifi- 
cant. 

JUDGE BARNES: In tne Papercraft case, and it is 

s~al Trade Commission decisions at 
perit on direct examination or 


2 Least approved exauiatio. of witnesses on direct exanina- 


tion. They wer: sermiti3d to name the najor firms their 


esspective compenies co:..eted wit. They were permitted to 
. mivket those majors accounted for. They 
astim. ta the total dollav voi.ume of saies 
anpiain the besis of their cstimates. 
myuissi.o. went on to say that in an industry 
Luyolve hevc wheve there is a simple co: of 


azore of more o: lecs relatively 
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unimportant local original producers, really precise maiket 
data can be prohibitive. cxpensive and burdensometo obtain. 
So, they approved quesijons along that line. 

I will permit you to divrect your questions along 
these four categories t!.at the Commission set forth. 

MR. NICKEL: hank you, Your Honor. 

Your Honor, I might just add that the Paperen ft 
decision was recently affirmed by the Seventh Circuit oi’ the 
U. S. Court of Appeals. 

JUDGE JARNES: I am faniliar vith Papercraft. 

By Mr. Nickel: 


Q Mr.Kimerling, approximately what share of industriel gas 


shipments in the United States in 1972 would you estimate were 


accounted for by the incustrial gas companies that you have 
named? 

JUDGE BARNES: I think we have to be more precise. 
Let him name the companies or nate the majors. 
By Mr. Nickel: 
Q Mr. Kimerling, you mentioned the independent gas companies 
that were presently in existence, and you mentioned the major 
gas companies that area presently in existence. 

MR. NICKEL: Your Honor, would you like the witness 
to ve-nane those companies? 

JUDGE BARNES: Yes. I would like for him to name 


first the companies that he competes with. I believe he 


ie 


« NICKEL, $ 
hould you di 


Linde -- 


nd Cheiical, Chemetron, 


ihose are th: C23 you ars talking abou 


¥ > ” - 
«2 Tiny 
Kight. 


JUDGE SARTES: The inde»vendents ‘shat you compete 


THE WETNESS: ‘hen you have Selox, Southern Cyro- 


genies, or the basic independents now. Then you are talking 


éyout acctylenc. 
lickel : 

No, principal companies i am iniereetec in principal 

nies. 

Do you concider atc ac stylene manufacturer a principal 
Hany: 

Whea you are talking about selling acetylene only. 

No; with wespent vo the overala gas werket, would you 

idevw shat ucatyiene producer -- 


JIJOGH BARNES: fe iz uaming the companies he 


A 
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JUDSE BARNES: You did not menzion ta2 Big Three. 
Do you compete wit 


THE WITNESS: “we ai 


Q. In addition to there companies, would you name the 
other industric) gas cocpanies in the U. S. that are in exist- 


ence today? 


The major ones would be Big Three and Liquid Carboric, as 
far as major gas companies. 
Q What about independents? 
i Well, your independents would be National Welders, 
Burdett of Norristown, Burdevt Oxygen Company of Norristowa, 
Bucdett Oxygen of Cleveland, Norvhern Gases, Pacific Oxygen 
Company on, the west coast, Vhitnore Kensas, if they are 
stili manufacturing -~- I don't think they are -- 
CULDGE BARNES: Is that the source of your recollection? 
THE WITNESS: Yes. There may be one or two I don't 


remember without writing them down. 


Wheat share of U. S. industr:. as shipments in the U. S. 


Mo, Nimeriing, wael would you estimate to be the total 


| 
Lec us establish the total market | 
| 
| 
i 
| 


MR. NICKEL: Dollazs 
JUDGE B4ENES: de. 34 a ov oalea? What does it 
include? Dees it: include acecvle: Medical zases? 
By Bp. Nickel: 
It includes in¢ustrial gases. 
This would be strictly from recollection 
puch interested in the total gas market. 
I assume it is around seven or $800 million, just based 
unon a recollectiaie® varicus reports that you read arouad. 
MR. TOPKIS: + move to strike, Your Honor, on the 
asis of the wiimess's own testimony. 
JUPCE BARNES: i will leave it in the record obvi I 
don't think it is very helpful. 
xy Mr. Hickel: 
Of that seven or $803 million figure, the universe figure 


4% 


that you mentioned, approximately what share o*% that woule be 


accounted for by the industrial gas eompanies that you have 


mincionad? 

Almost all of it; 95 per cent. 
Q In your marketing aaa, Mr. Mimexling, what is the present 
eipply ena demanc situation for industrial gases? 

Very ° 


Dees the sam: sion exist throvghout «he U. $.? 
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That is my understandizxg. 
How long have incustr-iel gases been in snort supply? 
Two to thre 


* 


What effect, if any, has the present shortage had on 


v7 


prices of industrial gas? 

A It has been very helpful. 

Q Is Alabama Oxyger Company presen: operating at full 
capacity? 

Yes; we are. 

How long has Alaboma Oxygen Company been operating at 

capacity? 

Two to three years. 

Me. Kimerling, what is required te enter the industrial 
gas business inthe U. $. as a producer and marketer? 

A You have to have several elements. First of all, I will 

them, you have to have finanéial re- 
sources bec “£ i3 capital intense business. So, you 
would have to have financial resources. 

You would have te have a high degree of technical knowl- 
edge, knowing wiit equipment to select, hov to put it in 
operation, how to keep it operating at « profitable mode. 

Then you would nave to have marketing knowledge of the 
markets and how yov aporeech the market: and chings connected 


with che custonex, 


Which espect would you consider to be the most erucial SO | 
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knowled:.c¢ mceded to mexe a successful 


i 
— 


Could you put thai egein? 
You mention:a severel aspeets of <h2 indy stry required 


‘nowledge, technical knowledge of the induetry, marketing. 


The witness spcke: of tiwvee factors: financial, 


NOW, to ack him 


“nat element in the technical <mowledge did he mention, the 


éaswer is that he didn't mention it. 
MR. NICKEL: J wili withdraw tne question. 
by Mr. Nickel: 
Me. Kiuerlins, are you faniliar with the 3ritish Oxygen 
Company ? 
S$; by name and eputation. 
Q Are you femilier with eny subsidisries of the British 


Czxygen Company? 


I belicve Cenox in Capada hes been for sone time. 


Lake. Three I ax familiar with. 
Where dees Harris Lake cperate? 


ink they are out of Cleveland. 


How is it you ara famili ~ier-Sveatman and 


products, but we 
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distribute Harris Lake regulctors and various acczessories; we 
Cistriovute Sweat.an dential avalgosic equipment. 
0 Do you know eny of the officers of cither the Eritish 
Cxygen Company ovr its subsidiarics? 
robably the only one I know would be Allen Fert.am. 

Which company is he with? 

Canox. I guess he is with Canox. 

Do you know what his poSitioa is with Canox? 

He is one of the chiers, if not the chief. 


How long have you xnown Mr. Perhan? 


Q Ia yovr business jucgucnt, co you consider the British 
Oxygen Company to have the capital resources and technical 
expertise needed to enter the industrial gas market in the 


U. SB. 


MR. TOPKIS: Objection, Your Honor. 


| 
{ 
| 
| 
{ 
Ever since i got active in tae indéustry; for years. | 
{ 
| 
| 
| 


has demonstrated, however good his faith,' 
he coesn'c have krowlecre to know anything about BOC exce»t 


tiv. Allen Perhem. We heve stipulated we have money. No doubt 


Your Honor, he stated he is familiar 
with the veputation and he hzs known Mr. Perham for a number of| 
i 
years. is familiar with two of the subsidiaries, 


‘Lose tyo subsidiaries in the aggregate 


tilion dollars cof to siness > BOC is 2 company 
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subsidiaries ere in the medicai fel! and not in 


Siieves he cthiugs ar. Perham is 
sonreecced with. 


JUDGE I don’t ‘chink he has denonstrated 
cuffiecient familiarity with EOC ta answer that question. 
1 will zustain che objection to the ,uesticn. 


MR. MICXEL: Your Honor, could { attzapt a couple 
ore foundation questicus? 
JUDGE BARNES: Yes 


J « 


Sy Me. Nickel: 


Mo.Kimerling, you indiccted you are familiar with BOC's 


s2putatcion. 
Will you claczowace ca 


MR. TOrcit$S: 


QYbjection, Youx Honow. 


Cur raputetio: is splendid, terrible or anything 


Seah ae > 3 ae oe ¥ rene % e+ 
wWLtNess <ants Apatever he sais 


S Sa’. 


» 3t is no 


Jour Honor, by "reputation", this witnes: 


the nature of Y0C's sapiztal resources and expertise. 
MR. TOPKIS: pitel resources are substantial; 
our technica) expert 


tise is very high. {o what? 


JUDSE BARNES: ‘TI ar: sure the rccord will show. I am 
> ‘7 evidence to gove me the capital 


ave been in the oadist:cal gas buciness 


for years. What else can the wit: 5 add to tnat? 
MR. NICKEL: I will move on, Your Hoaor. 
By Mr. Nickel: 
Poior to BO0C's stock acquisi cion in AIRCO, did you ccn- 
sider HOC likely to enter the JU. S. industrial jas market: 
TOPLIS: Objection, Your Honor. 
I beiieve I have permitted this type 


of question beforc. I will permic it. 


time that they probably would have an interest in coming into 
the United States market, having operated in Canada, having 


had a close association with AIRCQ, BOC plants, having had a 


| 
| 
| 
! 
| 
1HE WITNESS: i would consider that at some point in 


{ 
piece of the acticn of lizseris Calorofic, which is a manufacture? 
| 
gas equipment; they nad a pretty good idea of what was going} 
in this country. Ii they didn't, they could certainly find 

cut im a proper and pre ty effective way. if they are going to 
expand, this is the greatest couriry there is. 
By Kr. Rickel: 

Have any companies contacted Alabama Oxygen Company for 
‘“caepurpose of acquiriag Alabema Oxygen Company? 
A Avo you talking about serious or cursovy? 

Sesicus conteets, sotvieus negotiaticas. 
Yes ,sir. 


Would you neme those coupenies, please? 


I woula say ATKCO aad Liguid Air. 
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Waen Gid ALKCO contact Alabema Oxyeon Company for the 
pose? of acquiring th. company? 
PR. LOPLIS: Objection, Your Honor. 
Wuet dots taaz heve vo do with this 2ase? 
JUDGE BARNES Whav is the relevance of the question? 
MR. NICKE ~Our Honor, I think it ts reasoneble to 
witicipate that ECC on cheir defense wili indicate that there 
are no small companies market wo:'thy of BOC's time and 
BOC's co-resvondert, AIRCO, if the witness is allowed 
*o answer was very interested in acquiring 
Alabama Oxygen ana considered it a compery ‘rorchy of their 
>une and effort. 


JUDSE BARNES: they made a serious 
ume what yecr this was. 


WIT! LJ72; from about April “chrough Septen- 


nae 
. 


thet spen of time. 


of the discussions with AIRCO? 
iruitioa. 
dica’t they come te frvitlon? 
Cajection. 


doa't vhink we neec to go further 


“gur Konor. ould Like to make an 


Nicke)., wo have tescimony that 
for the business in 1972. 
that sux ficient: for your purposes? 
Do you wanc me: te have to determine why the negotia- 


S 


tions broke cff, whethe: Mr.limeriing war.ted too much aoney 
oy something of trat aecurc? Is chat really importaat to your 
nink it matters. 
Your Hcnor, I will drop tne matter. 


I have no further questions. 


C..03S5-L:XAMINATION 


Q Me. Kimerling, my mane is Jey Topkis. I represent 
Sritish Oxygen. I believe we hac the pleasure of talking on 


the phone a couple weeks ago. 


every day but © considered it, when 
. good likelihoo«! they would at some 


point. 


You den't krow wheches it would be next year, five years 


thet cigat? 


Given the right op :ortur ity. 


44800 


It would ce, ond or. the opportunity: 
ertainly. 
the seme: Do you know the German firm 
esser Greisheim: 
I am fanilice with the naze. 
You have heued of their reputation? 
Not ag much so. 
Do vou know «he Swedish firm AGA? 
ith that name. 
th sheir capital resources? 
the Crown of Swedcn. 
JouLd you expeet that the Crown of Sweden 
cod in coming, into the, what didou cali it, 
Jas Field in the world? 


JUDGE DZARNES: He said the greatest country in the 


‘ov. Moen vor the industriel gas business, Mr. 


VAT, VWiINESS: 1 hay knowledge of industrial gas 


compared to che rest of the wv but I assume it is probably, 


% know, probably very large : not the best. 


« 


Mr. Posies: 


thas any isscrnational company 
cf coming i:::¢ the United States? 


‘quice did. 


™ 10UL 


Wovld you expect “chat tie Swedes would do the sane? 
SO: ne 
not? 
Because they dicn : hive the basic organization going for 


these other compan .e3 had. 


Did you really kno: anyching about the Swedes except that | 


it was the Crown of Swe«ien? 

I knew they were in Mexico. I knew they were in various 
cther, you know, Less industrialized countries in this hemis-~- 
rhere and thet they didn't have any plants here; they didn't 
fave any real marketing, arms here and that they weren't, the 
nature of their representacion in this country along that line 
was rather slim. 

Do you know whethc:’ AGA sells welding equipment here? 

Yes; they try to. 

And they ~<o, don't they? 

Yes. 

You doen't distribute “or then? 

No. 

Have you necxvd that AGA approached Gurdett of Norristown 
énd Burdett of Cleveland with an eye to acquisition? 

A I would say, Me. Tepkis, that I probebly heard every 


ramor in the business. 


LUMOYS thet you have heard, what de you know 
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about cz Om: Lange compeny oc $1.2! conpany? 
@ very Fine 
y fliae large company 


a very ! Gncil canpary, ox “'t you know? 


‘ 


, ie ik ! ia ne ‘ \ 
I think it ic my usdexstanding it is one of the major \ 


companizs in 
Thet might ovitl make it: a very large comoany or a very 
ompeny; isn't that right? Isn't it a fact you don't 
about Canox? 
I am telling you 
Do you know how many cir separation units Canox has? 
No, sir. 
You have some air ceperction units? 
Yes. 


How many , 


ara they in tons per day? 


y togethcr they are between 30 and 35 tons per 


Inaiviaval 
Wovid 1t stevtle youu % ,e8C to you that 


Canox's air separation units? 


Canox or - OC mizht enter the 
- 
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Amecican market has never caused you to »ise or lower any of 
2ur prices? 
et Rome. 
rpue about aiy decision that vou 
ave made;nome oc them rave been affected by B02 or Cancx? 
Correct. 
Now, yow sev that you neve enough pxobieas at home. 
You have told us that ycu compete wW:ch Linde,AIRCO, Air 
3elox, Liyuid Air and WNuan is that 


Southern Cryogenics, eccre time. 


Is that as much co ipetition as you cun charily handle? 

I am not certain I handle that but that Us as much as 
£ like to handle. 

You don't think you need any more? 


No. 


You don't think there is lack of competition in your 


as an individual that is enovgh. 
Is. che markccing o. oxygen. and hydrogen, you can't ship 
due too far from your p..aut, ran you? 


Well, it d2zcnds 


bacomes economsally vnaeceptable; 


‘ 


United States. 


{ 
; 


€i) concentration of popula- 


Livaticns. 


1 mile of taumb but I don't l:now that ‘that is 


wnat is a Yei> wule of thumb;300 or 3060 mi‘.es 


hic radius of 


Jour contact at the citer end, 


2 in the gus business 


+ U. §. Steel produce 


-nough, don': they? 


four eir separa- 
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What? 
Whatever you want so call tl.ca. 
L would assuve the: come of 1 pol companies, some of 


macal compomic:, eivner Jo at soue tine or other own 


plents, thav is, plants for thei» own use, you know, 
their own requirener:. If they have some 
surplus, ° ay let someone buy their curpius in liquid 


a 


syom tnen. fc has not :ppened in any market that I know of. 


Saat you don't claii such knowledge in 
tais field? 
A Correct. 
g Now, you mentioned that you assumed that steel companies 
and chemical companies might do this. 
How about petroleum companies? 
chemically, which would be petroleum. 


happeas in your immediate vicinity? 


You naen't tal “u@ production of any such plants and 


possible sale of 2ny such plants into consideration in the 
sutimates tuac you offev2d hese before, have you, as to who 
accounted for what pere.:viage of the tetal shipments or what- 
ear? 

four Hono>. 


apitve plernts don't have 


A1&80b 


eta pments ° 


JUDGE DARNES: de hes asked him 1as taker it 


WHE WITSESS: Lem thinking in terms os) the people 
re wath. mot in: veems of Us) Sy Stec 2 Gulf O11 Conm- 


somebody (ike that 


Comp 2ay ? 


excludec them Srom your caleulacious? 


Yous. I don't consider i.1em competition because they are 


lance. 


Deady have enough competition. 


Yaailiapity with the industrial gases 


jo you, sir? 


‘ know 2.0 ¢opoccunities in othermrts of the 
Opportunities is the United States or 
enaca La ines 
not specifically. 


rccuK3ien ¢<o study the possibie veturn 


ai ox Tanganyika ov any of the emerging 
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Q Let me ask you a question, sir, about some companies, and 
I want you to tell me whether, to your knowledge, they are in 


the industrial geses fiv-ld. 


Yes, sir. 

Midwest Solvents in Atchison, Kansas? 
I don't even know chem. 

SEC Corporation in El Paso, Texas. 


I don’t know what «hey do. 


| 
Puritan-Bennett, Kansas City, Missouri. 
| 


i 
| 
i 
| 
It has been sugges*ed to me that they are very extensively| 
involved in the carbon dlioxide business. | 
Does that ring a bell for you? | 
A No, because we are just a distributor of carbon dioxide. 


{ 


We don't get into that, who the manufacturers of carbon dioxide 


Q So, you don’t claiu familiarity with the manufacturers or | 


carbon dioxide or a nat’.on-wide basis? | 


j 
No; only the ones who come around and see us and want to | 
us products from tine to time. | 
How about Scuthwcst Cryogenics of Houston, Texas? | 
They are in the catDon cioxide business. | 
You didn't name then betore. 


Yes, but I think my question was directed more to the 


.ses that ve produced 23 oprosed to distributed. 


{ 
| 
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those were the comp nies and gases you took intc 


che CO. jp roducers. 


bout Acetyler.e Oxycen Company of dazrlingen, Texas? 


imo. wheter they acc still operating the 


kL. Lilly Oxy:en of Cleveland, Ohio? 


believe they are still operating their air 


wecently. 


x they shut it down and are buying products 


They operate an acetylene plant. 
But chey ere scili in the business of selling atmospheric 
under acetylenes? 
Yes. 
Indiana Oxy; en? 
Do you know chat company? 
Yes. I am Samilier witi the name. It used to be the 
wfanc Oxygen Company. Eut 1 ama not sure they still operate 
separa ‘ion 2}2u<s, either. 
Whether they operate or don't operate their air separa- 
luat, they are still in the busincss of selling atmos- 
tases, arcrt they, end acetylene: 
assvme these are hundreds of those. 


you know che Irdustriail Oxygen Company of Louisville, 


| 
: 
| 
| 
| 
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Kentueky? 
is one of the names thet used to have an air 


dci't kvow whether ney still operate 


You just don't knc 

Right. 

How about Carbonic Engineering of Lathrop, California? 
You don’t know the company? 

No. 


Do you knew Carbo Chemical Company of Salt Lake City? 


You mentioned Kans2zs Oxygen, I believe. 
Yes, sir. 
How about Superior Air Products of Sayreville, New Jersey? 


,sucer of gases. They are a producer 


ave not aprocucer of gases? 
Uniess they have some side business. ‘They are a producer 
of plants. 
Q It has been suggested to me that they manufacture and 
S211 or generate anc scil oxygen and CO-. 
hat accord with your undersicidiag? 
Superior Aiv Preducts? 


Yee 
nwt Soe 


It may be. 

That is not my rejationchip with the My relationship 
wid the knowledge is that thc ire a suppiier of equipment. 

You couldn't say ct your owr. knaiedge that they do not? 


No; I wouldn't. 


true of ths others which you coulin't identify; 


t¢ gone tarough any course of preparation, going 
avcound studying the couztry to figure out who is producing 
jaduetrial gas and who is selling it, have you? 
Right. 
When you gave your statcment as to the total value of 
your shipments for 1972 of industrial gases, you gave us a 


$2,535,512, according to my notes. 


wu get that figure from, sir? 
rece» sheets. 
recap sheets reveal, or { will put it open- 


endedly: What docs thai: two million five figure represent? 


Coes it represent your invoice price, your invoice price less 


a shipping charge or what? 


im your invoice price? 
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They are not separztely stated? 

No, Sir. 

So, all your custoue% knows is thet delivered at his 
door is a certain quanticy of incustriéel gas that costs him so 
much; is that right? 


A Right ° 


Q So, thatis wnat you meant by the total value of ship- 


uments, $2,585,000--some-odd; is that right? 
A Yes, sir. 
Q Now, you aiso gave 13 a figure, sir, for 1972 of the 
gases that you produced, as well as marketed. 
For that, you gave us a figure of $1,722,000. 
A Yes, sir. 
Q How did you derive that figure? 
A Weil, that is dropping out the non-produced gases, gases 
trat we don't produce, and then taking a distribution factor. 
As I recall, the question was the value f.o.b. plant, 
mot value, invoice valuz. So that you had two factors: One 
was those items that were dropped out that we don't produce, 
and then applying a disceibution cost factor. 
Q Both of those werc 2stimates, to the best of your knowl- 
eige; is that right? 
A Well, they are aggyvegate in the sense that they are 
cueing Fvon cur work pages but obviously they have to be a 


oom OF astinate »ut they are based on “ov papers. 
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891 

I notice the figure you gave for ‘he total value of 
chipnents was preeise to the las: dollar and the figure you 
gave us for the ,;ascs produecd and aackcccd by you was 


wounded to the nearest thousand. That cuggested to me it 


aS an estimate. 


‘ my ‘ 
C1ese €SCiamicc. 


TOPKIS: Now, I think the only ovher thing I would 


.3k of Ne. Kimerling, Your Honor, I mus: asx with an apology. 


I Yorgot to ask for the Jenck's Act material. 


JUDGE BARNES: All right. 

MR. NICKEL: Your Eonor, Complaint Counsel does not have 
ény verbatim statement or substantially verbatim statement 
cx Mr. Kimerling in our possession. We do nave some inzer- 
view notes which I wili now show Your Honor. 

JUDGE BARNES: These are atiioxney notes, attorney work 

net stbstantially verbatim recordaticns 
tLtmness's setaterents. 

MR. TOPKIS: Thenk you, Your Honor. 

I have no further questions. 

MR. WOLLEN: We have no cross-examination. 


REDLRECT EXAMINATION 


that the net value of industrial gas ship- 


hcat of youre company for calendar year 1972 wes $2,585,512. 
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You indicated on cross-ecxeminatimthat thi Figure 
ineluded distributicn charges. 
What percentss of cnat figure is represenced by distribu- 
tion charges? 
A Weil, the cistrioution factor I used was 15 per cent 
for distributior cost. 
MR. NICKEL: :io further questions, Your Honor. 


MR. TOPKIS: ilo further questions. 


JUDGE BARNES: Mr. <imerling, thank you very much. 


Do you hae anotaer witress this morn ing? 


ik 4 
MR. THURMAN: The other witness was not leaving 


Chicago until 10 o'clock this morning. Therefore, we could 
not get him earlier to start this morning. We will put him 
on this afternoon. 

At this point, I would Like to take up another matter 
with Your Honor, if we may. 

Would you Lik: to have a recess? 

JUDGE BARNES: Let us take a 10-minute recess. 

(A brief recess wes taken.) 

JUDGE BARNES: We are ready to proceed. 

MR. THURMAN: Your Honor, we have possibly a little 
probiem here. 

The schedule for a witness this afternoon was a 
witness named Gallagher. He is Chaimaan of the Board of 


caemeteon. We aeceivad a call that he hud vressing business 


“1614 893 
and could a witness be substituted. We said it was all right 


with us and we would take a persoi: possibly in charge of 


industrial gases. 
I had Me. Hoagland call tr. ‘opkis friday and Saturday 
and relay this information to Mr. Topkis. My understanding 
wes that there was no objection. Now I understand there might | 
be objection to this. | 
I think we should have been informed if there was 
an objection on Saturday when we could have called him back. 
In any event, we have a substitute witness here for 
Mr. Gallagher. We have not talked to this witness. Certainly, 
if we taiked to him, we would like to afford Mr. Topkis a 
chance to talk to the witness. It would be the same questions 
aiong the line we have been asking of ail industrial gas pro- 
ducers. 
I would like to bring this to Your Honor's attention 


JUDGE BARNES: It scemed to me I heard Mr. 


MR. THURMAN: His name was mentioned as far as con- 
tacts as far as possible purchase of Chemetron. 

JUDGE BARNES: You might have trouble covering that 
subject with the substitute witness. 

Mk. THURMAN: We think the fact that they contacted 
them was well-establishe:i. We vould not cali him for that 


purpose. We would not ack hin chose questions on direct 


Gallagher's name ucntioned in some previous testimony. 
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examination, anyway. Is there are questions about that still 
remaining, it would be a defense probiem ard they could cail | 
hp. Gallagher er. defence if they want <c ¢scablish there | 
wasn't any meeting. This would not be something that we | 
would go into. | 

JUDGE BARNES: What is your position, Mr. Topkis? | 

MR. TOPKIS: Your Honor, I certainiy an totally in | 
sylapathy with substituting witnesses where it nas to be done 
and = don't want to inconvenience anybody. I don't mind having) 


Mo. Cum2Qingham, I think his naae is, coming in and testifying 


ment at their face; they have not talked with Mr. Cunningham. 


Therefore, they have no idea whether Mr. Cunningham has any- 


| 
| 
| 
| 
| 
in place of Mr. Gallagher except that I take counsel's state- | 
| 
| 
| 
| 
| 


thing to contribute to -:his case or not. eee 


I might say that aotice of this switch, and I | 
repeat I don't mind swicches. I might call on my friends for | 


the came indulgence. As an old trial layer, I know how 
} 


> 


chese things develop. 

i don't think we ought to be calling witnesses to 
testify here about . whose testimony we know nothing. 

Now, this cawe up in a context Saturday afternoon of 
a call to me from Cco&plaint Counsel telling me that this was 
going to be a ore-day week. They told me their plan was to 
coll Me. Cunningham in icu of Mr. Gallagher and then to ask 


Your Honor to acjourn for the week because they didn't want to 
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call any of the other witnesces wao wers scheduled for the 
.eek except for Mr. Lenteré « A and vic. Kuhn also of 

Chemetron, but I believa thev hav2 a mizl.cal operation. I 
said I am going to object to.hat and I :ertainily do object 


Oo that. 


ft wepeat that I would not mind Me. Cunningham coming | 


im to testify if he hac something to aay. 

JUDGE LARNES: I think from iy own knowledge 
Chemetron hes becn mentioned as a competiter, probably by 
every witness thet we have had, and I asaume he would be 
Glon: the line of Me. Fiemm and other witnesses from the 
industry? 

MR. THURMAN: Yes, Your Honor. 

We were assured by counsel that he was very 
knowledgeable in indusivial gases fieli. 

JUDGE DARNES: Do you intend to solicit his sales 
data along the lines you examined the witness this morning? 

MR. TSUCRMAN: Yes. Your Honor. 


JUDGE BARNES: How about the second problem of no 


tii. SHURMAN: “our Honor, Mr. Yopkis is right. We 

atendes to shorten this trial but shor-en it -odé way which 
320rter, it Guping the ‘vial by cuwicellation of some 
to :horten the tvial is to move 


che third week .» to itiae second 
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énd that is iapossible. Nobody can do it. Therefore, I had 
d2cided to cancel some wf these witnesses. 

Me. Joscphian I don't think cc. add anything to 
tiese proceedings. lic .3 a small producer. He has no wore 
tan whet is already in the record. 

JUDGE BARNES: You intend to cancel -- 

MR. THURMAN: Several cf these people. 

JUDGE BARNES: Which ones are you going to cancel? 

MR. THURMAN: As a preface, I don't think this is a 
eurprise to my friends because I believe las week I did state 
trat we would shorten this week as much as possible. 

JUDGE BARNES: It is a surprise to me. 

MR. THURMAN: J stated on the record we would try 
t> cut out Friday and Tiursday, if possible, and shorten the 
wiek. 


JUDGE PARNES: I belie it was mentioned that per- 


Laps next Friday could be an open day. Beyond that, I don't 


recall any ciscussion about ame-day week. 

Whom are you cancelling? 

MR. THURMAN: Josephian, Glazier and Gardner, 
Crescenti, Stanton, and possibly Lenhart, or, if we call 
Lenhart, it could be ths following week. 

JUDGE BARNES: Who is: Gardner with? 

MR. THURMAN: Me. Gardner was the originator and 


Gardaer Cryoyei2s. twas very well established 
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word the attempts or 
*s¢ shown in Mi. Cardner. 
JUDGE BARNES: How about Mr. Clazier? 
Kp. clazier was with the Big Threc. 
possinly heave to de celled at a leter date. 
@ stipule i Z s8aics About the only 
LiKe to cet ovt of iagler would be his 
aubmnitted a ctipiiation <o Me. Topkis a week 
We heven'¢t heard anything. ‘le keep asking and 
Lil haven't decided. 
The stipulation is not going to do us any good if we 
wter the irial is ovcr. 
je gov thet material on Thursday. We 
epared to discuss it teuday. 
JUDGE BARNES: Whom is Mr. Lenhart with? 


‘te. Lenhart is wich the Compressed 


JUDSE BARNES: Yov say he can be moved? 

MR. THURMAN: To the following week. 

JUDGE BARNES: And Mr. Josephian? 

tilt. THURMAN: Miz. Josephian is the President of 
UtyGea. Ite stacced ae company end still operates it. 


JULSE LSA Did you have a problea with sales 


ut Wa don’s Kas 
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to cali Mr. Josephian all the way from Oakland, California, 
just for sales date, if we can work out some type of stipula- 
tion. 
JUDSE BARNES: dow cbout Mr. Crescenti? 
MR. TOURMAN: Mr. Crescenti is from Liquid Carbonic. 
tae same thing would be for sales informacion. 
JUDGE BARNES: And Mr. Stanton? 
MR. THURMAN: iir. Stanton is Carpenter Technology 
waict. acquired Gardner. 
JUDGE BARNES: And Mr. Kuhn? 
MR. THURMAN: tir. Kuhn we would Like to Gall but we 
woule like to have him moved up to Monday. 
JUDGE BARNES: Whom is he with? 
MR. THURMAN: Chemetron. 
JUDSE BARNES: He is in a different market? 
MR. THURMAN: 4e is in medical. 
JUBGE BARNES: Now, the following — week, the witnesse: 
all have to do with the medical market; is that correct? 


MR. THURMAN: Yes, except I don't believe we will 


la, Ne 


call Mr. Lenhart. If we called Mr. Lerkart, he would be the 


and medical. 
JUDGE GARNES: You see, you present me with a problen 
You have onc, two, three witnesses that you may have 
tO call on sales data. 


MR. THURMAN: We have a lot more than that. 


ali ellag 2 


be a lot of peorle who 


Govevrient should lier: 


JUDSE BARNES: Are we prepe 


Stipilation? 


ie bit 


acjourn for a week and we doi.'t even 


may have to call ali thse witmesses anu 


Topkis, wat is 


Mik. 


of gales? 


We Tec 


reports: 
our fvilends. 


tsat that raises in my ine the 


about Sub] oene. 


ihnich have now 


wai We &le@ being fought o: 
convidencial 
arc preparad to stipulate 
auchoricies , cAO6e 


census 
with the census 


Stipulate; asked to 


cir 


> 


‘che pxrogrec: 


DCCAUG <2 


beun 


Lepores 


we can't get stipula- 
have to be eclied. 


co g2 to chet ex-~- 


to discuss the 


ridiculous to 
j wiere we stana; we 
many ‘nore, 


SO you. say. 


338 On the stipulation 


eived a certain 


fitted with the 


-. may say parentheticall; 


of what is all the 
tiuaté subpcena called 
‘curned over to us 


c1a% subpoena om the 


those reports are. 


tnat any report filed 


seve filed 


we are prepared to 


atipulate. 


a3<ing to stipulate 


aaa te 


| 
1 
! 
i 


| 
| 
| 
| 
| 
| 
| 
| 
| 


A1821 900-901 
MR. TOPKIS: Your Honor will recall that Mr. Flam 
Said that, ac a matter of industclial respect, the reports of 
the census on volume are respected and =:cceptec. He said that | 
the reports to the census as to dollar sales are not. 
JUDGE BARNES: I don't recall that. 
MR. TOPKIS: fi can read it to your Konor. 


You asked Mr. Flama: "Mr. Flanwr, are you able to 


| 
| 
| 
| 
} 
| 
| 
state in your recollection tne doliar figures that are re- 
_e 
ported to the | 
} 
i , ; | 
I am, but with the stating of | 
| 
that figure I would like to qualify or give an editorial com | 
: “ dine sali } 
ment of my concern over the Lack of any significant validity 
{ 
P isl a ili 5 « a) mie | 
if i state the figure, I would Like to 
I ean state the figure, though." 

You said, "Ali rignt, sir." 

Tac witnete said, ‘The figure as reported was approx- 
Sowaver, due to the very vague, single 


anition in the instruetions fron the Bureau of Census 


‘ceorpoiareld, “Ly the way, we believe volumes are 
good data” -~ "merely says report the f.o.b. value at the 
vaPpious producing locaticns. That word or phrase 'f.o.b. 
value’ is undoubtedly declined divferently, I would guess, by 


e in the industry. JI know when we reviewed this r2- 


| 
t 
| 
} 
| 
| 
says repowc for the various volumes" -- and the | 
| 
| 
{ 
| 
} 
| 
i 
{ 
| 
| 
| 


eeitly we changed ovr mird as to how it shoulc. be defined. So, 


nv 


in neue. Le 


Se 


vr best judi- 


be’ about 1270 to $1 Million on 


da 


million were rc 


CO, 1.em prep: x 
reported to the cei: 
those were suivn 

Way we hav 


O2P8 


le don't 2 


7 


a. proof you want 


eredipii.i7 tO that 
sly weportire 
SLy ~~ Se Ak ede 
Ia f2 


rae 


fisure at all and 
a request 
if ve were to 


2 


aert jx 1972 would 


33an.¢ volumes that 


that collai figures 


rspered to stipulate . 


2 WCrK Out the 
ihe market. We 

ire which way it goes. 

ion’ t care but it is 


to 


- ask mé what you want, whether you 


cr production or 


Aig | 
VALS » 


Thet is not 


is Sor you to determine. 


! 
{ 


chink you s:ucul.d have know even before now exactly! 


statcient from these conpanics : 


* 


it is dollar sales, why cen't 


Certainly Paci.vic 


3 
Qe 


acer Ret ecem reasonable co have to pay his ex- 


und “ace his tine just to get sales 


wey We Can gtr: 


We now whet 


theie sales 


* 1823 
figures are. 


JUDGE BARNES: Do you have a certified statement from 


MR. SHURMAY: We don't have it rught now. We were 
going on the prenise aud we selieve the Commission ruled that 
the census data is reliable. 


Now, even though Mr. Flamm made his statement, we 


a tte tt nt te ees tae apne et 


got both figutes from ‘fe. Flamm, $195 million and $154 million.| 


The way we were goirg to appreach it from there was 


| 
| 
| 
| 
j 
Hi 
| 


census to check and use the Papercraft technique of letting) 


industry members stace who the principel competitors were 


what portion of the market they represented, which woulc be 
sufficient. We have nox been allowed up to date to ask those 
questions. 

Thercfore, we miight want to call, we will want to 
call, Mr. Flemm unless we get a stipulation of sales, call Mr. 
Flamm and Mr. hexter back for those parcicular questions along 
Tapercraft. 

vUDGE CARNES: ic would have been very helpful to me 
if, on the first day of the trial, you could have gcetten up 

nd said, “Zour Honor, ‘his ig what we intend to prove; this 
is how we intended to prcve scales figures, production figures, 
end we iutend to rely co: Papercraft™, and you could have had 
the Papercraft decision in for me. 


Ti you could “ave outlined for me at that time how 


‘72 could have had 


some rulings the firse 2 3S ay Rage lat? in the game 


| 
| 
| 
{ 
{ 


tresses for questions that should 
they were 
ai remiss “hat 2 didn't have Paper- 
Your donor vecailled {£ dia mention Papercraft. 
JUDSE BARNES: At no tine did you outline to me the 
onded to go about proving your merket. 
UDGE BARNES: t s@eme to me yeu have these people 
2aGe? subroena, you ought to call them in acre. 
Mi. THUKMAN: We wilh g¢et on the phons and call these 
then; Glazier, and = 
vUDSE BARNES: They are under subpoena now. 
MR. THURMAN: Yes, sir; chey are under subpoena. 
no reason why we can't call therm in here. We are 
to be cumulative. All we will get is their sales but 
ff we can't get stipulations 


oy 


we will call everybody in the 


UDGE BARNES: I don’t think you have given him any- 
If you have the sales Yigures in here under 
would have cocepted those. I don't know. 


corainly would be awfully tempted, 
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JUDGE BARNES: We know thet Pacific Oxygen is not 


major produce. A lot ef testimony said they were regional. 
| 


| 


don't know; evevybocy mentions Big Three. 
does seea chat ve should be able to get together 
if the only thing we want is sales figures. 
MR. THURMAN: They ave just cumulative. | 
JUDGE BARNES: Wheve are youxs sales figures? | 
MR. THURMAN: We gave him sales figures on stipulatio e. 
We heave during the calendar year shipments for industrial gases| 
{ 
for vackfic Oxygen Compeny were epproximately and we have the | 
Ligure. | 
JUDGE BARNES: wdhevre did you get the figure? | 
MR. THURMAN: From Census. | 
JUDGE BARNES: You pointed out there may be problens. | 
the only cther thing I can do is go out 
snts that these were shipments. One 


witness testified that he d 


idn't think Census was reliable. 

I don't think that completely destroys the reliability of 
Census when one witness says I don't believe this is the way 
it should be. 


HR. TOPKIS: There has not been a witness who has 


estimate the value of his chipments to imock out delivery 
end Cther thing.. I may sayI don't want to cause any 


igure on Pacific Oxygen that is a 


| 
| 
testified, Your Honor, who has not said that he has had to | 


906 
thut. They are a 
to me “hat we have 
know thers exe seven or eight big 
cre is no doubt about it. There 
much sralier cnes. But if I am pressed so 
ola; one of those Lancy percentege games, the top 
oe cert and the top eight sade 67 per cent, I am 
ayself into that bux because { don’+ know. 


{[ think that is what chey want to 


TOPKIS: ‘hat ia some kind of rule game. It is 
woold of reality. 
MR. TAURMAN: I guess I don't understand My. Topkis's 
Scatcmerc that it is not a worked of reality. My understanding 
that we want to show that the concentration is higher. If 
Capwlare concentration ‘is high, at least to the figures 
soiplainc, there is ne problex. 
mA. ZOPSLE;: We have not even talked to the fact that 
So-Called captive plants account Yor a very high percent- 
procuction in the field. U. S. Stzel is supplying| 


cll of its oxygen needs. If big steel 


tying, itcelf anc Ford Motor Canpary is supplying itself, 


ie true, too, « lec oF these petrochemical companies 
industrial gases. We will vane 


75C. Taat is the quo we 
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went for ¢ 


| 
We will give stipulations on what they 
produce. That is a matter of argument. We don't believe that 
is in the markec. ‘Ther: are no Shipments involved. They are 
furnishing “shemcelves. They are vertically integrated. Cer | 
tainly we ere not going to object to saying, if he can give us 
reliable figures, this is paivt of his defense, we are not 
going to object to that. We will surely let the facts get in 
es leng as they are relevant to his parc of the case. 


We don't consider this as being part of our market. 


for next week? You dic have some medicai doctors and so forth 
on the list? 

MR. THURMAN: ‘®s, Your Honor. 

We have no overall universe for these medical 
products. We want to establish through these people what 
produets make up the various equipments that are alleged in 
the complaint and that that cshovid be a marxet. Papercraft 
is very important in the next week since there is no census 
report to establish companies; each one testifies to make up 
95 por cent of the market. 

JUDGE BARNES: But you issued suepoenas to some 20 
on 25 ipe and you received verified statements of sales 
figuves from them on th: medical. products; is that correct? 


Kh. THURMAN: 


& 


JUDGE CARNES: Wher are you calling the wiimesses 
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JUDGE SARNES: How do ‘vou intend + 


é. stipulation. 


vhey are totally inconsistent with each other. We really 

can't, LT am afraid, stipulate 

meaning at ali. Sure, se can stipulate about how much oxygen 
selis. But when you ask one man how many valves did 


and ask enother man how many vaives and connections 


“ad you sell, onc guy responds one way and the other guy anothex 


way, you gec nowhere. You just fet tocally confused. 


LR. YSURMAN: We have specified the market ana try 
tc go break down the preducts in that market. The cnly way we 
«now how to go about it is to get the saiea of those products 
chat make up that 

JUDGE BARNES: If youcan't get a stipulation, how are 

to go abovt proving the sales figure? 

MR. THURMAt: We will call everybody. 


We have 2 week now with nothin; 


THURMAN: “2 will cali them the third week. If 
the sales, we will go im the fourth week. 


3, BARNES: Al) 0: those companies whose verified 
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MR. THURMAN: Yes. 
JUDGE BARNES: What is the program for tomorrow? 
do you propose wight nov? | 
MR. THURMAN: ‘Je propose to recess for the rest of the 


JUDGE BARNES: Do you. want to take a chance on the 
sules figures, a racord without them? 

MR. THURMAN: ‘fhree people involved with sales 
figures the rest of thi: week: Glazier, Crescenti and 
Josephien. 

If we can't work out a stipuvlacion, then we will re- 
schedule these people to come in. 

JUDGE BARNES: Yor next week? 

Mik. THURMAN: Yes. 

JUDGE BARNES: I will certainly stipulte as to 
Josephian, that he is os no more consequence than Mr. 
Kimerling. 

Why don’: we get a stipulation on Nr. Josephian and 


hen why can't you call ir. Glazier and Me. Crescenti tomorrow? 


Cen you wove them up, even Mr. Lenhart? Three witnesses to- 


morrow? 

MR. NICKEL: Your Honor, MM. Crescenti's attorney 
is out of town. He won't be back until tomorrow. Mr. 
Csascenti can't be called tomorrow. 


JUDGE BARNES: How about Mr. Kuhn or Mr. Lenhart? 


co cancel Mr. 


Cresecenti and Mr. Kuhi ? 


Kunin. cows.:, Le a medical and he woulda fit 


well in che Followan:; veck, but we can move him up. 


oT a) 


uJDGE BARNES: Can you move ai’. three of them into 
i¢@ Nollowing weels? 
THUNGN: Jes; < think we can fit them into the 
They «wlll be very short witnesses unless we 
- o£ course, if we got Mr. Glazier in, we would go 
che Panarcrert yucscions on hin plus his eeles. 
hrougs i the merket and what 
COOUun se 
your ‘lonow, couldn't we bring some 
into this weck? 
I aa wondering about that. 


Low many of thei ore going to wind up 


with Your Honor, 


wor: doing bi a fa Certainly, it 


41831 ae 


would be betier to skip some days when he could be in New York 
than to have short days. 

JUDGE BARNES: ZI think Mr. Topkis wanted an expe~ 
dited trial and go straight through and not have an adjournment 
dike this fo» fovr days that wesn't planned. ‘here is no point 


in keeping everybody sitting here if we don't have anything to 
would suggest that we take the witmess this after 
1¢ vest of the week you make up your mind how 
to prove your sales figures, whether or not you 
can get a stipulation, what you are going to do about census , 
and be prepared to go next Monday morning through to the con- 
clusion of your case, including your sales figures and your 
| medical market. 
Don't come in next week about aext Thursday and say, 
| Well, we don't know what we are going to do or we will call 
|| mone. You find out during these remaining four days whether 
| OO Dt you ave going to get a stipulation. You have your 
| aterenent in here. if you can't get a stipulation, get your 
|| Supoenas out. We are going to have no more adjournment 
| Commencing ict Monday. We are going through. 
I expect you to have witnesses here so that we can 
|| conplete the case in chief. Lf you decide to call Mr. Glazier, 
| Mr. Crescenti and Nr. Josephien, schedule then for next week, 


jjmove Mr, Kvhn down to next week, and tell ne next Monday how 
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g2e your sales figures in both »zarkets i think 


~« 


¢ 


ced long enovwrh to find ow. 


TOPLIS: ‘our Uonow, cowld we use a little bit 
Very much welcoue -- let me say 
iat Counsel's case as to gases 

information on cales 

liquid Carbonic. ‘In 

Lact, an end, I 
Jcleoome en opportunity to argue a notion to dismins. 
think it might serve not only the traditional function of 

. motion to dismiss but Your Honor mentioned that there weren't 

any opening statements. 
ft wouid like to give you an idsa of how the evidence 


we «re concerned as it stands at the 


Your Honor could 


t 
| 
| 
| 
} 
' 


or interest or what- 


mest parsicularly would like to kaow what counsel 
the complaint believe they have established here. 
JUDSE BARNES: When would you ike to do that? To- 


LOLKOW MO°nINZ o Later on? 


WR. TOPKIS: Any tine you Say; Your Honor. A couple 


like. Tomorrow morning 


chat tomocrow morning, 


* 1833 at 


1eeting at 10 o'clock. We covld clean up the remainder of 
the documents, if we need to do that, this afternoou or to- 
‘Rorrow morning. 


MR. THURMAN: I would be willing to argue. I don't 


chink it is appropriate at this time without a stipulation as 


to sales. Certainly if Mr. Tepkis will concede that AIRCO ig 
not a tocehold and that concentration is high -- 

WR. TOPKIS: I stipulate that AIRCO is nobody's 
toehold. 

MR. THURMAN: If concentration is high, Ithink we 
aould argue i1 hough our case is not complete. 

WR. TOPKIS: I wili not stipulate that concentration 
is high. i will stipuiate seven or eignt compenies seen to 
account for the bulk of the sales on a nation-wide basis. 

MR. THURMAN: What sounds good to me. 

JUDGE BARNES: Why do we have w trial here? Why 
could we net have stipviated ali the facts? 

HR. THURMAN: We certainly have some more documents 
to go in. With those caveats, I would be willing to argue. 

JUDGE BARNES: Will your gases case be completed 
with the three sales figures here, Big Three, Liquid Carbonic 
end Pacific Oxygen? 

MR. THURMAN: And documents that we have. 

it appears ta me it is a waste of time to zergue one 


portion of the complaint sh é sed without arguing 


A183q4 


* 


to get some idea of 
72 Lave deci. 
dismiss, X think you showld com- 
Lets | yous 
ihat As our fel. 
Let us edjourn. 
yous witness going to be in? 
SEUEMAN: Do you went to talk to the witness 
the stav.da? 
1 would welcome the opportunity. I 
make my cuestiiois shorter if I did. 
SHULMAN: 2 would say two-thivty for the witness 
cnft know how much time you need. 


halz mour, I en. suve, would be more 
rent 
WiLL adjourr until two-thirty. 


trike you will have more ideas on what we ave 


ces wés taken 
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AFTERNOON SESSION 
2327 Pts 

JUDGE BARNES: Are you ready to proceed, Mr. 
Youngwood? 

MR. YOUNGWOOD: Yes, Your Honor. 

Your Honor, the complaint counsel had initially 
requested that a subpoena be served upon John Gallagher, 
the Chairman of the Board of Chemetron. The subpoena thet was 
issued. 

We are calling Thomas Young Cunningham to the stand 
as a substitute witness for John Gallagher, pursuant to a 
discussion had earlier this morning in that regard. 

JUDGE BARNES: Mr. Youngwood, I believe in this 
instance you should have a subpoena made out for your new 
; witness so you can pay him. Have your secretary type one up. 

MR. YOUNGWOOD: All right, Your Honor, we will. 

JUDGE BARNES: And I will issue it. He can receive 
it here today, and then ycu can take it back from him, and 


then that way he can be paid. 


MR. YOUNGKOOD: All right. We will attend to that a 


soon as this is over. 

Complaint counsel calis Thomas Cunningham to the 
stand, please. 

JUDGE BARNES: Mr. Cunningham, raise your right 


hand, please, sir. 
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CUPrNINSH ii was thereupon called as a 
witness .or the Coamsssijon in.., having been first duly sworn, 
Li ae Oh. 
EXAMINATION 
Ey Mr. Youngwood: 
your name cnd address for the record. 
saningham, 41.3 Beech Drive, Glenview, Iilinois 
wPesent sosition? 
zat of “le Industrial Gas Division of 
Chemevro:: Corporziion. 
Eow long hev2 you heli tnat position, Mr. Cunningham? 
Aporoximately three y2ar's. 
whet are yeur cuties in that position? 
To oversee the distribucion, production, and the sale 
of inilustrial gase 
What positic: did vou hold prior to that position? 


I was a marrzerent training consultant within 


i.d you nol.d that position? 


‘ou beea caployed by Chemetron? 
VBP S. 
TALL vou teit us, pieuse, what products Chemetron 


Mipurectures and ta] 3 
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A Generally speaking we scll industrial gases, welding rods 
electrodes, hard 1s, fittings, meat processing equipmen<, 
medical gases, anc other equipment. That is chemicals, colors, 


pigments, and various other items I can't think of right 


| 
offhand. | 
Q What group i3 responsible for the sale of industrial 
gases? | 
A The gases arj Related Products Group of Chemetron. 

Q What gases are produced by the Gases and Related Products|} 
Group? 
j) A Oxygen, nitrogen, argon. hydrogen, ascetylene, Coo; | 


I guess that is about it. 


Q What was ---- 


question and answer read back, please, Your Honor? 
JUDGE BARNES: Yes, read it back, please. 


(The vresord was read by the reporter.) 


| 
| 
| 
| 
| 
MR. TOPKIS: I am sorry, could I have the last | 


MR. TOPKIS: Fine; thank you. / 
By Mr. Youngwood: 
Q What gases are marketed by Gases and Related Products 
Group? 
A All of those geses that are produced, plus helium, 
eyclepronane -- wali, not in that, cyclopropane, nitrous- 
oxide, some compeuided fuel gas, and that would about cover 


ae, 
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Would you tell us, please, how you define industrial 


Weil, I wouii guess I would have to say those kinds of 
asiealiy usod by «ndasi7y. 
Ar? you fanitior with ti.e names of other companies 


produtine and maviieting “the geses that you have just men‘:ioned? 


in the Unitei Statcs? 


Yes. 


| 
| 
| 
| 


masis fer your familiarity? 
Cc rf Ji che marketplace, and knowing who the 
manufacturers arc. 
g Will you nzn2 the comparies, please? 
is Linde 9i,ision of Union Carbide, Air 
ucts, Airco, ourselves, B:g Three, Liquid Carbonic, Liquid 
let's see, there is Novtinern Gases, Burdett of Cleveland, 
Norristown, Neiion:1 Welder Supply, Alabama Oxygen 


witiiern Crycysnies, Pacific Oxygen. I guess that is about 


-hicvancoga, ves. 
besed On your experience in the industry, 
please, th: rercentag2 of 1972 value of shi 
plont s:eounted fo: by the geapaniet you have just 


SO Oe 
Tse R es. 
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MR. TOPKIS: Objection. 
By Mr. Youngwood: 
Q This is in tne industrial gas industry? 
A I really couldn't answer that question, TI couldn't 
answer that. I just don't know. 
Q Mr. Cunninghim, do you lave an opinion as to the 
percentage of thes2 shipments which are accounted for by the 
companies you have just menticned? 

MR. TOPXKIS: The witness just answered that 
question, Your Honor. 

JUDGE BARNES: I think it is a different question. 


rc was his own sales figures. 


| 
| 
| 
| 


MR. TOPKIS: No, no; total. 


JUDGE BARNES: Please read the previous question. | 
(The record was read by the reporter.) 
MR. TOPXIS: ‘hat same question is now being put 
to hin, except now instead of being asked the fact, he is 
now baing asked his opinion. 
JUDGE BARNES: All right, read the last question then. 
(The wezord was cead by the reporter.) 
JUDGE BARNES: All right, you may answer the question. 
Do you have an opinion? 
THE WLTNESS: In dollars, no. Percent, I would 


guess 97, 98 percent. 
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yy Mx. Youngwood: 


end in marketing « f ind: stria’. gas? 
MR. VOrkKIS: Ibjec:ien, Your Honor. 
MR. YOUNGHOOL: I will withdraw thé. 


Ly Mx. Youngwooc : 


Who are your top iivee cnempetitcrs in tl«: production | 
| 
{ 
' 


* 


Q Who, inj.r opinicn, ar: the top three coupetitors in the 
reoduztion and wivkexcing of industrial gas? 
MR. LOPKIS: Objeccion, Your Honor. 


JUDGE EARITES: Wha": dozs "top three" mean? Do you 


| 

| 

| 

| 

mean largest or si03t active? | 
MR. JOUNGSO00D: Th: largest in terms of sales. 

MR. TOrkIS: Weli, I still object, Your Honor, unles 
is a showii; that these comparies compete across tie 
countey. Up to :..o¥ the recor:| is you can't seil this stuff more 
than two or three raundred miles from where you product i+. 

JUDGL E\RITES: Let's nave a founcation laid. 
MR. TOF CS With che exception of helium --- 
EARTES: Does Chemetron sell across the 
Unitcei Stat 
“ITVESS: No, sir, Your Honor, they do not. 
VARIES: Whac areas do you nox sell in? 
WETNESS: We do not sell in the Pacific 
Northwest , North. r2 Califorai:., Avizona; we have very small 


minor op2ratione 1.4 lew Mexiea. 
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| By Mr. Youngwood: 
Q In the areas in which ycu conpete, will you give us your 
opinion of the namea of your top three competitors, in terms 
of the dollar valua of their shipments of industrial gas? 
MR. TOPXIS: Objection, Your Honor. There should at 


least be the prelininary question, are the same three companies 


- 


el yee 


your top competitors everywhere, or do your top competitors 


vary fram location to location. 

JUDGE BARNES: I think he is asking for a general 
acros:3-the-board answer, if you can give it. Oa 

Can you name your three largest niceties in the 
ares in which you operate? 

THE WITNESS: Yes, sir. They would be the Linde 
Division of Union Carbide, Aix Products, and Airco. 
By Mr. Youngwood: 
Q Which companies would be the following four companies 
in that same line of questioning? 

MR. TOPKIS: Same objection, Your Honor; I take 

same ruling. 


JUDGE BARNES: All right, can you name the next 


THE WITNESS: I would say they are Big Three, 
Liquid Carbonic, liquid Air and probably Burdett of Cleveland. 
By Mr. Youngwood: 


Q In what areas of the country are industrial gases 


ue 
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markered by Cher: tron? 
>xceptc th acific Norcnwest., Norchern 
neve a very niner cy eration :.n 
pila | 
ei Maxleao. 
In what are: ca. ntry are industrisl gases produce 


by Chametron? 


In everyonz: of we market, with «he exceo sion 


My. Cunnironaim. you have named seven competitors with 
which you conpetc in the mark.ting and production of industrial 
¢ to 


gases. ‘where would you y that Chemetron fiis among ilose 


d 
| 
i] 
i 
of Southern Calirronia and fF: orida. | 
1 
| 
| 
| 
} 


to the overall rarging of 


Cnemecron in the :iurketi: industrial gases in the United 


cuestion, I take it, asks the 
2..C as to comparative sales of 
these copauies. I 1 it on the ground that his 
judgment is not ihe Lest evidence. | 
JUDGE BAR} ES: Well, it is not the best evidence, buf 
rQ put his estimation in the record. 
Wl. TESS: I would say we range fourth. 
Youagwood: 
Cunnintban, do each of your major competitors produce 


Sep rwetion gas: u? 
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To my knowl.cdge they do. 

Will you describe for us, please, the meaning of the 

paration gases"? 

Aic separati saces would be those which are taken from 
the air for us, primerily oxyyen, nitrogen and argon. There 
are ocher rare gases that are sometimes taken from the air. 

do not have asy of that ty,e of operation. 

What percentage of th2 value of shipments by Chemetron 
industrial gases in 1972, vould you say, was accounted for 
valuable shipnents of air separation gases? 

Iam sorry. I don't understand that. Would you rephrase 

it, please? 

What percentage of your total value of shipments of 
sndustrial gases was accounted for by air separation gases, 
in 19727 
A Oh, I guess about 65 percent. 

Q Earlier you ated that Chemetron marketed certain 

gases that it did not preduce. Can you tell us, please, the 
reason that it has adoptad such policy? 

p Well, approximately 50 percent of our business is done 
through a network of distributors. And what we offer to these 
distributors is © complete range of the industrial gases. Some 
of the gases that we purchase are also served to direct user 
eccounts. it is kind of this total package corcept that has 


led u3 down that vaod where we do not have our own production 


i package ~:0 


shipments }'08 


ueed and marketec by Chemet:ron 


cyrad sscciations related to the production 


LUGUE TY !.é 


suociation in sight. 


iv. Topkis will aiso stipuate 


to my question - 


UNGWOOD: Okay, thank you. 


it is international: we will even 


Yo ung wood 


1972 ar 19°93, please descvibe the balance between 


d daman stoic gases in the United States? 


JUDGE Ia vour market area. 


In 1972 iaost products were readily 


vmae of '73 and thereafter, they 
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becam? pretty tight in various individual markets, primarily 
because of power interruption: as we stact to get into the hot 
summer, expanded use of preduct by custoners, and relatively 
since they have been on what would call the short sid:. 
Fy Mr. Youngwood: 
Q By reason of your experience and dealings with others 
in the industry, d> you hav2 :mowledge of the overall performande 
of the industrial gas industry since 1970 in the following 
manner: Sales grovth, price charged for given volume of 
gas aid new uses? 

MR. TOPKIS: And what was the last? 

JUDGE BARNES: And new uses. 

MR. TOPKIS: New uses, oh. 

THE WITNESS: Yes, I do. 
By Mr. Youngwood: 
Q Will you give please, your opinion, and the knowledge 
chat you do have int area of sales growth? 
A The sales volunes have been growing substantially. 
Naturally, they vary by each individual industrial gas, 
but genevally they ave in that upward trend. 

What is th: trend with respect to a price charged for a 

Given volume of a3? 
A That has been inereasiny. 
Q Have new vics for industrial gases come into being? 


Yes, there tave, ‘hey are becoming prominent, for 


example, oxygen. 


where air pollut:o. 


iacreasing becau 
aerators t 
hyaroen. 


Lnese 


rev exunch an 


vards cryogenic 
In addition, 


exouple, nitrege 


Other 


nuficturers. 


the aveas of 


given volune 


uony years tnat 


possible salas ¢ 


chervged far a give 
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user." 


induc 
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md in sewage treatment in certain arei.s 
6 


involved, nitrogen and lydrogen hive bee 


in the jast many ucere have had their 


peoduce niterogen frou naturel gas or 


beeauvse of th: 


2 


we Papidly disappearin; 


wove anc rove companies are turning 


wee ced industrial gases. 

I think vou are going to see more, for 
ised in food freezing. 

‘ial companies who have hai ocher sources 
ave turning more and more te the 


prognosis for the future of che indusiry 


e@s growth and the prices to he charge fo 


Chjeetion, Your Honor. 
Woat is his prognosis? 
Whet is his opinion, based on 
.s been in the industvy with respect 
rch. in tha future and the prices to be 
~Olune of gas, yes. ow dees he see t 
deue as an industry in 


continue to grow; doas ne see it as an 


he prices will reaain stable; will they 
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d>op; will they inzrease? 

JUDGE BARNES: Can you give us your business 

judgment on chat? 

THE WITNESS: Yes, *“ can, Your Honor. 

Lf anticipate that che volumes of industrial gases 
sontinue to grow at thei; present rate, or perhaps 
greater. I anticipate that the unit ceiling prices will 

continue to incr:23e, because of increased cost of distribution 
manpower and electricity. 

by Mr. Youngwood: 

Q Mr. Cunningham, a short time ago you described ba ance 
between supply and demand of industrial gases in the Uni«:ed 
States. 


Would you say Chemeiron is presentiy selling its 


percentage of capacity? 

tI could only answer that question by talking about the 
individuel gases. I don't think I could give you a generic 
situation. 
Q Is Chenetron presently selling its air separation gases 

canvacity? 

Yes, we are at capacity. 

And for how long have you been at capacity? 

Sinee abovi a year ego, this tine. 


MR. YOUNGWOOD: Your Honor, may we have about a 


industrial gasas a: capacity, near capacity, or at a lesser 


PEC SEB. 


minute 
fhonk you. 


ase? 
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MR. YOURGWOOD: Your Honor, we have no further 


RS 


questions. 


JUDGE BARNES: Mr. Topkis. 


MR. TOPKIS: If You:s Honor please. | 
CROSS EXAMINATION 

By Mr. Topkis: | 
Q Mr. Cunningham, first just a little tying up of a f2w loos 
ends. I understood you to say that your company produces carbo 
dioxide and also selis it. Right, sir? 
A That is correct. 
Q You seil a lot more cham you produce? 
A You are getting me into an area --~That is not handled 
within my Division. , 
Q In your company the industrial Gases Division does not 
handle carbon disxide, is that correct? 
A That is basically correct. 
0 So you have no responsibility for its procuction, its 
distribution or ite sales. is that correct? 
A That is correct, basically. 

T¢ is a totally separate division? © 

Yes, sir. 

Does it have a totally separate name? 

It is called Cardox Division. 

Cardox, Cra-1r-d-o~-x? 


That is correct. 


| 
| 
| 
| 
| 
: 
| 
| 
| 
| 
| 


a —_ —— SI TLIO SPIT TILES LETT RII TE CESS SLES CLEGG REC ALES LLANELLI ALLL LILLE LICL ALA LLL ALLELE DAOC LEAL ELD SADE AL LIE ALESSI 
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Nhat oroduc: 


proliuce and sell? 


Fhe Cavdox, i 


Tt produces aid gels: 2O.., dry ice, and sone fire-related 


equip aent. 


Yow, did you inelude ia the figures that you gave us the 
sales of the Car: ay 


o2 Divisiera, in that $60 million figure? 


:1 the sales of COg portion of the Cardo: 


Joos your company produce and cell compressed 


Uo).a (Limited) @xktent,,) yes. 


1 yaplety of industrial uses, docs 


four company’ just doesa't happen to be engaged very 


heavily in it, is “hat corrects 


A ‘That 18 correct 


IIS ate 


There are cows however, which are? 


To my knowlocize. 


viow, you told us. I think, after ticking off a number 
sompanies, th: «$3 that they would amount for .7 to 


26 Of industrial gases in the United 


Staves. Do you ihat testimony? 


A Yes, at 2s 
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a 4) Were you inciuding C09? 
2 | A Yes, I believe I was. 
| Q Would it be «.csurate to say that the guess got gues: ier 
| and guessier as you got cioses and closer to C09? 
5 | A Yes, I am nei that familiar -- 
6 | Q MR. YOUNGWOOD: Objection. I am not sure what the 
7 | question means. 
6 JUDGE BARNSS: I em not sure I <0, either. 
9 MR. TOPKIS: [I wili try rephrasing it, if I may, Your 
10 ilonor. 
Tm JUDGE BARNES: Ali right. 
12 By Mr. Topkis: 
13 | G Did your arsver become more of a guess as you incorsorated 
14 } C02? 
15 A I am not that thoroughly familiar with ‘the CO, market. 
16 Q Okay, sir. Now these compnanies who produce and sell 
17 compressed air, céa you name some of — 
1% A Well, I think one of the bigger ones would be Liquid Air, 
19 | if I am not mistaken. 
20 Q Anyone else? 
21 A No, I just weuld no: ‘vind, you know, that intimately on 
22 |} that particular product. 
23 | Q Qkay. Is compressed air within the Industrial Gase3 
2A | Division of your Company” 
A 
| 
{ 
| 
| 


eee: eons 
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Carc 9%? 
is not. 
Q Jexay. Now yo wi use! to name your three lavges*: com- 
petitors, and you aaned Linde. Air Products anc. Airco. io 


you rexember that? 


viewing «ham on a U.S.-wide scale, is that 


Your bizgzce: 2zompetitor in the Gulf area would 


fhree, wouldn't it? 


In the Houston area, yes; sir. 


| 


Ke 


4 Yes. And you 1entioned the Burde’*e Company of Cleveland. 


Would they ereep into the ranks of the top three in any area 


do ne: »velieve so. 


Q Veli, 


| 
1 
| 
| 
| 
| 
| 
_ 


us what oroporticn of i 


a ee ee nm tn 


ee A a 


for ia tnat area? 

Not specifically, but I could tell you it _is ene great 
oi SRave OF it, | 

And ia that s°ea, sir, tlhe companies that you named as 


vour chree largest competitors, namely, Iinde, Air Products 


Cee a A 


and Alreo, they .crt0unt for a mach diminished share, rig:t? 


10PLreCT. 
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Q Okay. Wouid you say that Big Three accounts for more than 
50 percent in the immediate Houston vicinity? 
& I would have to say yes. 
G Now you said also that after the top three, Linde, Air 
Products and Airco, there would come four more: Big Three, 
Liquid Canaanite. iiquid Air and Burdett of Cleveland. Do you 
recall that testizony, si:? 
A Yes, sir. 
Q Would I be sight in saying that depending on the areas, 
if you moved from area to area, region to region around the 
United States, the ranking of the top three would change? 
A I think thet is a fair statement. 
And sometimes one or more of the bottom four might creep 
the top three? 
Yes. 
Okay. Now, again going back to your sales figures, sir, 
aid you include in your sales of industrial gases nitrous 
ouide? 


A No. 


Q You don’t regard anitreus oxide as an industrial gas? 


A No, sir, that we would regard as a medical gas. 
Medical gas. Okay. And how about evnlexsvosese? 
That would also be a medical gas. 
one about propane? 


10, we woulc not inwiude that -- Well, except to the fact 


934 
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thet propane as on? of th. fuci gases that we sell is primarily 
propane with ea aciitive to ii. it is noc large but propane 
iisel*, no, I wouii not consicer an industrial gas. 


Propane is 2 ¢ vel ges, isr't it, wir? 


And do you setl it? 
Only to the ertent ehat it is in the form that I mentioned 


that ec it as a fuel ga3 in cylinders, it is a compounded 


fuel gas of the tyve not very large in our busi:ess. 


Q With some spe xiel additive? 


| 


see. There are conpanies, however, waichn do a tic mendous. 


volume: in propane? 


Correct. 


other such fuel gasses. 


. 
1S 
¢ 


of tne. for me? 


-Li, I think # lot of -- iet's see. Stop for a 


en en men 


thiak Phillips Petroleun is one. My mind draws 


moment. 
“en'’t want to press you. There ure, 


¢2 much laerzer then yours in the 


“sé 
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Oh, by all meanc. 
and are there any other fuel gases? Acetylene, of course. 
Yes. 
‘hat is r2gularly rezarded as an industrial gas? 
‘That is corre 2t. 


Mow about MA??? Is that a familiar nam: to you? 


iA PP, That is a familiar name to me. 
That is a fuel gas? 

That is corract. 

Do you sell it? 

No, we do not. 

Do you sell something called 

No, we do not. 

They are both fuel geses? 


That is correat. 


there are companies that sell a lot of those? 


vestified that your net U.S. shipments f.o.b. plant 
of gases, industrial gases, which you produced and marketed in 
LO72, aggregated about $60 million? 
A That is correct. 
Q dow did you derive “hat figure, sir? 
A £ don'*: vant to probe into your business secrets, but4- 


No, © can explain it. Ganeraliy what xe co is take our 


A Cr 
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precuction at tha: particular jJocation, tines the average 
sel?ing price cf our nearest distribution point, and its 


ns 


approximation of value. 
And that is what you. did for all of your selling, all of 
‘ production resoure.s? 
That is correct. 
I see. Is that something that your company regularly 
doet for its own purpose, of did you derive this figure in 


order to answer questiors from Commission staf? 


ig supplied reusinely to the Bureau of Census. 


) I see. So tha: it is a Sigure that you supply to the 


BSumau of Census, and you obtained it in the facts that you 
nave just described, is that correct? 

That ia correct. 
Q Okay. Nerv, that ie not the sawe as your invoice price 
for those products, is it” 
A NOs 2% 
a, bo you have i idga whethex the difference between 
that figure and the total of your invoice sigures would be 


sreater or lesser, and by how much? 


I would be more by approximately $12 million. 
Well, your sales volume would be more? 
We would consider sales would be about $12 million. 


to $12 million mora than that figure. 


Of zasea which you bougin 


i 185; _ 


No, in there would be some products that we buy. 
Well, you buy a fair amount of industrial gases, don't 


sir? 


Qkay. You said, sir, that industry prices for industrial 
gases have been irending up the last few years, is that right? 
A That is correct. 


Q Now simultaneously power costs have been going up very 


{ 
Yes. In some markets we do, yes. | 
| 
| 
} 


fast, have they nct? 
A They certainly have. 


Q And power is the major element in your cost picture, is 


A For air separation gases, yes. 

Q Yes, and air separation bases account for the bulk of 
your sales? 

A Correct. 

Q And the other items that you include in yhour costs, 
wages, pliant maintenance and the like, they have all been 
trending up, too? 

A That is ace coue, 

Q Would you be able to tell us, in your judgment, of the 
industry price increases “shat you refer to be greater or less 
than, or approxiartely the same; roughly, hewnver: best you can 
approximate it, as the upward trend of power costs, wage costs 


end other relate costs. 
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MR. YOUNGSWOOD: Odjection. Your Fenor, I think we 
have zone wel? beyond the szope of our direct. I think 
Me. Topkis is really attesting to detemairne the profitability 
the industry profitability in this particular area. We didn't 
touch woon that at all. 

JUDGE BARNES: What did you intend te prove when you 
said selling prices had gone up in the industry? What did 
you intend to prove? 

MR. YOUUGWOOD: Wa are attempting to chow that in 
several specified areas “<hat this is a grovwtn industry. And 
vie Specified the areas in waich we felt that it would be 
pertinent to ~- 

JUDGE HARNES: ‘is inflationary real growth? Is 
inflationary seliiag price, a selling price thet increases 
only to cover conts, is that growth? I believe this is what 
Me, Topkis is driving at. I think it is proper. 

OD: = would be concerned only that we 


not get coo deep.y into prefitability, Your Hor.or. 


JUDGE BARNES: Could we have the last question read 


back? 
R. TOSKLS: I cen perhaps rephrase it more sinply, 
Your donor. than to ‘rouble the revorter. 


JUDGE 


Me. Cunninghea, thia voward trending price ‘level in your 
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industry thet you refer to, has it been approx:mately the same 
as the inflationary trend cf your supplies and your wage costs, 
and the Like? 
No, it hee 
Q It hasn't kept up with inflation? 
A Has not kept up with inflation. 


Q All right, sir. New, you said also that there are 


A Re eT Ne te —— 


product shortages in some areas, and there have been for, oh, 


perhaps ten months or a year, overall. 


porceenenseneaarte 


A t is correct. 

block 
Q Your company is expanding to b» sek up some of those 
shortages, are you not? 


A That is correct. 


Q fou have anneunced a number of construction plans. 


A We have. 
Q 


And other companies in your field, your major competitors, 


for example, they too have announced construction plans? 


A Yes, they have. i 

Q In recent years, Mr. Cunningham, have you had any opinion 

as to the likelihood that British Oxygen Corporation would 

decide to enter the industrial gases field in the United States: 
MR. YCUNGWOOD: Objection, Your Honor. 


Your: Pcror, we heve heard any number of instances 


“ 


in which there have deen attempts to go beyond the seope of 


direc’, but I heiieva this goes just about es far as any we 


| 
{ 
i 
. 
a 
| 
| 

| 
| 
| 
| 
i 

| 
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| have heard so far. 

JUDGE 3ARNES: I think this is beyond the scope. 

MR. TOPKTS: OF course it is, Your Honor. Of course 
it is. But we got the opinion from the man who cperates a 
35-ton outfit in Pessemer, Alabama this morning, and we jot 
one the other day that another gentleman who operates another 
teapot operation. ‘his man operates the 4th largest in the 
country, according to his testimony on direct. 

I thin’ it is valuable information for Your Honor 
to have. Needless to say, I have discussed it with him and I 
know the answer. And I assure Your Honor that it-is my confi- 
dent belief that so did Complaint Counsei, and that is the 
reason they didn't like the answers. But i think in the inter- 
est of a full record we could have this gentleman's answer to 
the question. 

I could cali him back from Chicago in my case again but 
what is the point? 

MR. YOUNGWOOD: Your Honor, this company has been 
contacted, I dor’ know, six times during the lat four years, 
something like that, with respect to nessible acquisition or 
joint venture, by B30C. I don't think there cen be any real 
question. But I vould sav that there just can't be any doubt 
at all. We de-termined chat in this particular instance we 
didn't see the necessity. The record is very clear as to how 


offidials at Chentron must have felt that BCC would have been 


, 1861 es 
& possible entrant. We didn't see the need to carry it any 
further. 

JUDGE BARNES: Well, either you ean see the need or 
you opject to Mr. Topkis bringing it out now. And would you 
requixve hin ct? tring My. Cunningham back at a later date to 
ask him the question. | 

MR. YOUNGWCOD: Only if he desires to, sir. 

The answer to your question is that it is clearly 
beyond, it is our view it is clearly ssyond the seope of 
the direct, and that it dees not appear to us to be proper 
cross-examination. 

JUDGE BARNES: Weil, I am going to permit him to 
answer the question because it has been asked of several 
witmesses here and I think waybe Mr. Cunningham's view should 
be on the record alsc. 

Would you repeat the question. 

By te. Topkis. 
Q Do you remeber the auestion, sir? 
A Ho, I don't. 
Q ALL right, tet me try it again. 
in secent years have you expected British Oxygen Company 
to enter the United States in the industrial gases field? 
A No, I have rot. 
Q Do you thin’ “het Beitishn Oxygen or any other foreign 


company, covid nuctes the industrial gases field in the United 


States? 


A I don't believe go. 


% 
Q Can you teil us the reasons for that belief? 


A Well, historicaily this industry has grown, or you ahve 
entered a market, one of «two says: OQne is to buy in, which I 
would say is Ev"ing of the smaller, indepencent type producers. 
The other way of getiing in is to find a good sized pipeline 
account that would warrant your builing a plant, and then 
expanding that i> to the merchant marketplace. 

In the former case there just aren't that many independ- 
ents. around any nore, as compared to a few years ago. In 
fact, that is one of the ways we grew. 

As far as the latter, those pipeline contractors are 
usually very extremely competitive, and in my opinion it would 
be extremely difficult foo anybody outside cf the United States 
to come into this market. 

4) There has been mention of Burdett of Cleveland as an 
independent which inight be acquired. 

Would you think it would make sense fox a foreign cmpaany 
to acquire Burz-*+: of Cleveland, or does Burdett of Cleveland 
have some internal problems of which you are aware which would. 
disqualify it for acquisition? 

MR. YOUNGWOOD: Cbijection. 
JUDGE BARNES: I think we are going way beyond the 


secve of direct ore. 
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MR. TOPKIS: Okay. Well, I can show vee Honor the 
pertinence of this question with just two more, if I may. And 
fo will consent t2 their being stricken if Your Honor disagrees 
with me, of course. 

JUDGE 3ARNFS: All vight, proceed. 

By Mr. Tookie:r 
Q Me. Cunningham. yo know the Burdett plant of Joliet 
Tilinois, and in fact you bid to construct and operate thi ¢ 
game plant for the company for which Burdett built it, is that 
correct? 
A That is correct. 
0 S50 that Burdett had te bid elow you in order to get 
he business, is that correct? 

A That is correct. 

Why did yow stop biddiag? 

Because I couldn't make any money. 

MR. TOPKIS: Now, if that ig not relevant evidcuce, 
Your Honor, I don't know what is. 

JUDGE MARNES: No, € don't think it is relevant. 

MR. TOPKIS: Okay. 

JUDGE BSALHES: I am going to strike those two ques- 
tions about Burdett beeause we really doen't know why Burdett 
i got in the business, sir. 
| By Mr. YToplkis: 


1 Q in any evenc, Hr. Corminsham, coming back to the possibili 
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or jack Of Jikelinood oi BOC encering the American industrial 
gac¢s business, did you ever make any price decision upvards 
or cownwards ¢*2t wus in the slightest deg»ce affected by the 
possibility that FOC might enter the American markrt? 

MR. YOUNGWOOD : Your Honor, he has alveady indicated 
yw considered nobody whatever. if ne considered thet no»vody 
could enter the merket, it must be obvious thet he couldn't 


* 


have considered -- Hr. Topkis’ question must be obvious. There 


ippears to me to Le no purpose at all for carrmiing this iine 
? questioning Turther. 

MR. TOPKIS: J ageee, Your Honor. 

JUDGE BARNES: 
By Mr. Topkis: 
Now, I would like to ask you, sir, what doas it cos: to 
oulld let's say a 250-ton aiv separation pant, and purchase 
the related equipment. 
A Seven, eight million dollars. 
Q Chemtron buys some of its products, come of its gases, 
you told us, is that correct? 
That is correct. 
Do you buy some of the gases that you sell from MeLouth? 
A ' We do. 
q That is from a plait. that McLouth still OWNE , is that 
right? 


A That is right. 


| 
| 
| 
| 
| 
| 
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Q And am I rivht in cuggesting that you. also buy industrial 
gases from the Ford Moter Company, produced by an air separation: 
pliant which Foré owns? 
A Intermittently. 
Q On a spotty basis. 

Yes, sir. 

When it is available, Ford markets it? 

I am not sure Ford markets it, but -- 


Sells it to you. 


Q And you buy hydrogen from Champion Paper? In Houston, 
Texas. Don't you? 
A That is correct. 
Q And Champion in Houston has its own hydsogen plant? 

That is correct. 

And you buy also from P.P.G:? 

That is correct. 

P.P.G. has aise a hydrogen plant of its own? 
A That is correct. 
Q Which it *.i2i*+ to supply its own needs, and you take the 
everazes, is that vight? 

That is correct. 
0 And do you have the .ame kind of arrangement with Hooker 
Chemical cutside of Buffalo? 


LS Corset. 
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fou buy pedrocen fro then. 

Thar is correey:. 

Hydregen is an industrial gas, as you described the term. 

That is correct. 

dow, carbon diexide is typically generate’ as a byproduct 

come other process, is that right 

Yes, to my knowledge. 

And does Caxiwiox buy cer dioxide from companies wich 
ape operating ***"r own pivccesses, id have carbon dioxide 
available asc a byproduct? 

Yes, they 

Just » second, please. Your Honor. 

“When you gave us that 47, 38 pecent figure do vou ramember 
tne totel sales accounted for by the companies that had een 
namcd in the industrial gesus field, you weren't including in 
your calenuletion there production by companies which produce fo 
their own use, such as U.S. Stect er Tord or McLouth? 

No, £ wag aot. 

And you don't even include what they sold you? 

No, I‘do not. 

Okay , siz. Now, just one other thing, Mv. Cunningham. 
You never laid eyes on-:me or any of my colleagues before an 
houx age, did yout 


Ne. 


MR. TOPKIS: Okay, thank you, sir. 


, 1867 
WOLLEN: We have no questions: Your Honor. 
REDIRECT EXAMINATION 

by Mx. Youngwood: 
Q Mr. Cunningham, is the Cardox Division within the Gases 
and Related Products groun? 
A it is... 
Q Is it a successor to a company which was acquired by 
Chemtron at any time in the past? 
A Cardox was a separate company acquired by Chemtron, or at 
ieast a portion of it, I should say. 
Q fs chat the season that it is a separate division, for 
administrative convenience? 
1 A Yo. Generaily speaking it is historically within 
Cheatron the industrial gas is one aspect, and COy was a diff- 
erent aspect, because of ‘he ype customers and markets they 
serve. 


G Does COg compete with nitrogen in any particular manner? 


both cold, they both can freeze, it depends on the end product, 
nocmally, and the custome: 's desire as to which product he 
would use. 

Q Same customers would tend to use nitrogen and CO» in the 
freezing application that you have mentioned? 

i A Yes, they can. 


vou mentioned a net value of shipments of industrial gases 


| 
ve Yes, it can. Primaily in freezing. You know, they ere 
| 
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‘ 


‘or L972 for Chemcron. Does this include 


the $66 million include resales? 


A Yes, it would. Not -- Well, I answerec. it two different 


ways. If you are talking abcut a pure buy and sell, just as it 
is, the answer is no. If it neans where we buy some of those 
that we do taik anout where we do physically work on it, you 
know, change it, purify it or something like that, yes, it 
would. 
Q With respect to those that you buy and seil just as they 
are, can you tell us what your value of shipments of gases 
would be in 1972? 
A Approximately $4 million, I would gvess. 
Q Sxeluding acetylerc, what percenzage of your company's 
nec sales were eccounted for by fuel gases? 

I'm sorry. What percentage of their 1972 net sales of 
industrial gases were accounted for by fuel gases? 
A Excluding acety.ene? A very small portion. 
Q Well, would we be taiking abouvt a percent as high as ten 
percent or are we taking abcut something which might be less 
than one percsnt? 
A May I ask a uauestion? What do you consider hydrogen, 

fuel gas or nei’ ££ would not. 


All right. 


A 186% 
A Then I would say it would be less than 10 percent, 
excluding acetylene. 
C Would you say it is Less than 5 percent? 
A Yes. 
Q Is it less than 2 percent? 
A, I would believe so, cxcliudin; acetylene. 
Q Is it less than one percant? 
A {I would say in ‘72, yes. 
Q All right. Is Chemtron, oc was Chemtron, subject to 
the contvols of the Cost of Living Council the last few years? 


A it was. 


MR. TOPXZS: Now ¢€ thiax we are outside of the scope | 
cf evan direct or cross. | 
JUDSE BARNES: -: think I know where he is going. What 


coes this nave to do with, Mr. Youngwood? 


there may be 2 real good weasor why the prices might not have 
cuite kept up with the cost. 

JUDGE JARNES: ‘*his was brought up on cross. 

MR. YOUNGWOOD: Yes. 


JUDGE SARNSS: ou mey proceed. 


| 
| 
MR. YOUNGWOOD: Well, I am attempting to show that 


THE WITNESS: Would you repeat the question, please. 
MR. YOUNGWOGD: Would you read the question, please. 


(Question and awiswere r2ed by the reporter) 


a 1870 


iv. Youngwoocd: 

Yhat was the maximun peice increase o-r"mitied Chemtron 
vider the Coste of Livinse vrice controls? 

Theve was o7¢ permi-cted in February of this year but I 
can't give you tie pereencage cfTfhand. 
Q De you attribute this to be a reason why the prices have 
rot kept up with what you cali the increesed costs? 

MR. Fi) Objection, Your Honor. if aman is 

forbidden to raise his prices, which I take it is pres the 
prior testimony has elicited from this gentleman, I take it 


he is forbidden «o raise prices and that is it. What more can 


: it am not sure exactly what Mr. Topkis 
"A" 26 "A"? I think prebably Mr. Cunning- 
somevuhai uore definitively. 
JUDGE PARNES: All vcight, you may answer that questi 


Mo. Cunningham. 


THE WIVNESS: Would you please repeat it so I make 


cure I aiswer propery? 
MR. YOUNGWOOD: ‘ill you read ihe question back, please. 
{Question vead) 
THE WITNESS: Yos, i do. 
Mo. Youngwood. 


rim, beface Liquid Air entered the United State 


marke:c, did you “hink the: cold enter? 
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MR. TOPKIS: Could I have that question read back? 
I'm sorry, I didn't understand it. 

(Question vead) 

THE WITNESS: Nevex really thought much about it, to 
be honest. 
by Mr. Youngwood: 

Q Were you aware of tthe contacts made by the British Oxygen 
Company with Chemetron in the years from 1970 to date? 
A Personally, no. 

MR. TOPKIS: Cijection. 

I think 1 might mention, since counsel framed the 
cuestion that way, all the inferences now were that the 
contracts wer by Chiasities with British Oxygen. 
by Mr. Youngwood: 

Q When youtestified that you didn't consieer that the Britis 
Gzuygen Company would enters the United States market, were you 
focusing your attention upon a national entry or entry on a 
nationél hasis, or were you focusing your attention on an entry 
cn a regional’ basis? 

A On a national basis. 

Q Would your answer be the same were we to fecus upon 2 


ragional dsis? 


A No. 
0 Do you belicve thai the Eritish Oxvgen Company could have 


purchaced an indevendent or a regional company in the industri 


zas industry in the United Sx: 
Yes. 


All righ: “ou stated that vou buy fom MeLouth, 


sburgh Plo.ta Gluss, Chempion Pauper, anc Hovker Chemical, 
How much would you say you buy «rom them a year? 
JUDGE B:RNES: Industriel gas? 
Sy rr. Youngwacd: 
In industria? 


X eouldn‘t give you a figure offhand. 


fan you give me a very vough estimate. percentagewise? 
MR. TOPIXHE: Peraent of what? 
KR. YOUIGYOOD: Percentage of your total value of 


« 


shi. ments. 


Gh. 2, 7 veareent, maybe, maximum. 
3y kr. Youngwood: 

De you ecusider the aexmpanies I have just mentioned, 
McCulioeuth, Pittsburgh Glass, Champion Paper, Hooker Chmiical, 
Fore atid possibiy U.S. Steel to be in the industrial gas 
business? 

TOPVINS: Objection. 
WITNESS: No, IY do not. 
{ rove to strike the answer . if it 


7ot vecorded. 


TUDNE DSTNES: Ves, let's have the objection first 


e 


@, 


the answer. What 1a your objection? 


953 


MK. TOPILIS: The answer ¢alis for the witness to 


‘ 
i 
| 
2 |i characterize somebody's behavio», 
! 
| JULCE BLRIES: Do you consiver ticse companies to 
se your cempecitor, Mx. Cunningham? 


THE WITNESS: Ne, I do not. 


4 


JUDGE BARNES: Lei me ask you, you & y your puchases 


et 


fron these companics would acecunt for sbout 2 pereent oo: your 
2ales3? 

THE WETNESS: At :raxgrum. 

JUDGE BARNES: At maximuwa. What percentage of these 
Dupengses are hydrs,en? 

THE WITNESS: That is a tough one. All but Ford and 

arz hydre gen. 

JUDGE BARKES: Can you give us a dollar volume of 
Purchases from MecLouth - and Ford, in 1977? 
THE WITNESS: Not cffhand, sir. 
In .McLouth . 2k going to guess maybe 20, 25 thous- 
ana collers awonth. But on a very intermittent basis. We had 
t&) @-or-pav contract which: ‘they have not »erformed. Ford is 
etrictly cn a apot basis. it may be four or five loads here, 
Sour ov five -loads there, averaging not more than a thousand, 
beyd«. two thousand per month over that period of time. 
JUDGE BARKES: Tf am going to sak you about medical gases. 


SF , 


40uD company dees cell medical ~asas? 


fh Ka 
gp 
Gc 
5 
la cincinnati eit a tlabse coeds iris askoonsceocuuiis cc cdioucke iced sacs sess 


THE WITHESS: Quy company does, yes, sir. 


| 
; 
’ 
| 
| 
| 
| 
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BARNES: In your industrial gas civision? 
anla no. I have to cnswer it that 
vay. We do 2211 to our diccributers medical geses. We do not 
211 directly to the hospitals. That is hardlec. by a medical 

f,cduets Division not within our group. 
JWD3E BARNES: is ii: the same gas? 

TH! WITNESS: Yes, velatively. 


BARNES: “s it packaged differently for the 


‘ you are talking oxygen, yes, the 
differ If you ere talking 
micvrous omide, that is the solid to our directors, packaged 
the sme way it would be to a hospital, but different than other 
f Tay ouplain heve, Your Honor, there is a greater 
> of gylinduss, thes. is different types oi valves, the 
ALmterence «on “that typa of ving going into what we cali the 


‘cp than vhat we-experience in the industrial 


JUDGE BARNES: Voyou get different aelline prices 


THE WITNESS: Yes, chere is. I chuckle pookane in 


= cheaper to the hospitals than it does to 


industrial accounts. 


JU2UR OFRNES: c¢lthough there is more packaging cost? 
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HES, Presiding \aminietrative Law Judge. 


Nv, GORDON YOUN 7700L, DOA PURCELL, 
‘,, RHETT KRRULLA and GOUN HOAGLAND, 
the Pederal Trade Commigsion. 


LEWIS A. KAPLAN and MOSES SILVERMAN, 


, Rifkind, Wharton and Garrison, 
enue, New York, New York 10022, 


£ Respondent, British Oxygen Company, Lta. 


HORTER and DANFORTH NEWCOMB, 
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QUDGE BARNS 
report: 

MR. THOURMAL : 
yeports for universe; 


whan, wo WLLL eh 


pre creme) F 


uw Honer, we are ready. 

Wheat ie the program tor thie morning? 

: 7% quite gure, *YOUr Honor. 
Yoie ie where we left of f yesterday. 

One thing on cur progrem is to finich | 
de set have here at present; we are | 
| 
at. 1 we have then? : 
a parc Of OUF progran. And I don't know | 


going to Listen to Mr. Topkis on hia 


Was there any decision made on calling 


s‘neduled for this week, scheduling them 


\ 
ton, now about progress along those lines 


we have reached an tentative stipulatio 
s a8 reported by Census, which I think 
ourpose. 
: Are you going to offer this in Lieu 

or in addition to? 

Oh, we are going to offer the Census 
to show market shares and concentration. 


w the stipulation of sales, that is how 
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Ca 


“ imi] did 


+} ‘ ea dye ; 
j thie ie relstorced, ae. not 
i ie ‘jew of Mer. Topmie’ 4 iai@nior 
ev ‘ veg of the bulk of the business, and that 
We wa etl ingend to otfer Census 
i tow avout sales figures for Big Three, 
ae { wide ard “eifia Oxygen? 
i eo Yes, six, we are going to be able to, | 
} eve) ysoo't precent a. the pegotiation. 
iH. OPKLIS Perhaps I could interrupt, because i 
9 L < moon cat ia, but I think we ére spinning our 
n i tile bit. The chronology was Complaint Counsel ; = 
osnd to wit a uidipalstiors relating to material repo to the 
| 


censur by var.ous co 
Ye mot thi 
Cie ot 
underttand, it was oit 
that thowa present win 
it war satistactory to 
Agseuning he 
end wo can spread it o 
HR. THURMAT: 


MR. TOPKIS 


Lpubetion relict 


DANLOG. 


| 
moxning, Your Honor; 1 proposed a modi- | 
ing to the same subject. So far as Z 


isfactory to Complaint Counsel, except 


ted to check with Mr. Thurman as to whether 
him. 

is in agreement, we are all in agreement 

n the record, or sign it, or whatever. 
Yes, i think -<- 

There is nothing tentative about it. We 


nme ere Tharnvwran'’& Gat ££ Gaale 
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JUDGE BARN’ 


was mode on the stip 


figures? 


MR. TOPAIS: 


ec.ived the figures 


colng theough chan. 


ing them tonight, ai 


anticipate no diff 
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Then, thet will indicate that we will | 

om Big Three, Liquid Carbonic and Pacific 
| 

t don’t know why we should. 

{ 
| 
Ho, ao I stated yesterday to Your Honor), 


ev calling them was for sales figures. 


All right. 


+ 


ye 


elling them, if we could not arrive at a 


| 
mm. ‘HURMAM;: Xf Lt was necessary and we were making | 
| 
| 
| 


would call them for that purpose. And | 
, we are going to enter into the stipuia~ 
S: All right. How about, what progress 


ulation fo your medical products sales 


Well, there, Your Honor, we have 
¢rom our friends. We were about half-way 
i have told them that we will finish checki- 
will call them tomorrow with our views. 
icoulty whatsoever. 


~*~ 


-s You think we will have a stipulation 


~ 


- i 
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t i +o YF! , Chia? HWE | jon'’t KM 
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h i 
x I hen, we should be abie to complete 
i LA oang ti soc next weer, | 
| 
‘ es, Youx Honor, except I inten to 
ecaii, & ti y, Beker for the purpose, limieed purpose, 
€ asian i raeutions on & ~enercraft, which we did not ask 
@LOxres 
‘t mig! woe convenient to ask these witnesses 
\ 
this before we vest our cace. 
| 
<€ YOur Horor is moving this trial, which I under~- | 
stand you are, to fi york for defense, it might be more appro~| 
' 
priate: to recess our case the end of next week and put those 
cwo witnenses on in -ew York right before defense goes on just | 
for tiat limited purcose of asking Papercraft questions. 
SUDGE BARNS: Mr. Plamm and Mr. --<- 
MR. THURMIDY Dexter Baker. { 
a 
Ju;G BARN?S: I forget now who Mc. Baker was. 
MR. YHURMAI: Air Products, of Allentown, Pennsylvani 
Mr. Plamm is in New York City. 
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‘11 Mr. iiemm and Mr. pakex. 


Lov 
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That night be appropriate to call them) 


72 open che defense hearings in New York. 


Your Horner, I might say I don't see why 
Papercratt is a word 


sy thay weren't examined fully when they 


cence ett AO OOO A 


= 
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ij 
|| record and t think they each enumerated their competitors. 
1 a | 
I} Vhat other questions would you agk them? 
i| ee = , 
| MR. THURMAN: Toe o ther cuestion we will ask theis 
i 
» || is what is your estinate of ths market, and all it does is sub~ 
i 
) peznciate Census. We would ask them what is your estimation of 


asnttaaascanissnetstanninann 


’ i industrial gasses 
iI 
H ial he é * 4 a im 
| the macket, tiere wili be no --=- 
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Mr. _— 


Fi 


y toutified at length. 


avrteiar 


took up a whole day 4na i think Mr. Baker ceme close to Lt. 


ne papercraft magic incantations that 


gupponed to utt« yr’ 


JUUGE BARNES: We have their sales figures in the 


tho market and these 16 people make up ~~ what percentage of 


the market these 16 poopie make up- 


If Mc. Topkis wants to stipulate that these 16 people 


>» core of this, industrial gasses, whether he considers 


ii the market or not, if he will stipulate this is the core of 


and these people make up 90, 95 percent of 


JUDSE BARNES: He said yesterday seven or eight firms 


have the bulk of the business. 


an ea 


MR. THURMAN: I think that is adequate myself. 


cei eee 


emt 


JODGE BARNES: What is Mc. Flamm going to add to 
| tat? 
| M2. THURMAN: He is not going to add anything to that 
that these people make up the core, and will be 97 percent of 


the market; he will say 97, 98 percent of the marke was made 


oe nnn aE 


a ee 


A RMD 


id, rather than agguni.iy eomecning, + 
ov Your Honovy, agk Mr. Topkisa, when he 
eight firms making up the sulk of the | 
ho mean by bulk, ‘eaneng 80, $0, 95 
i@ roout. Of it. 


am going to leave that question for | 
| 


you have sales. You nave sales figures from 


iinde Diviaion. I bolieve tir. Plemm stated he was the largest 
company, £ believe ‘that was his testimony. 


“pe. THURMGY: Yes, he did, Your Honor. 


iis sales figures will verify that 


* 


| 
we have the sales figures of their prod-| 


wwe Aixco figures in the record; I don't 


MR. “HURMAN: We don't have those in the record yet. 


rill cet those before we rest our case. 


| 
| 
| 
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JUIGE BARN. When are we going to do it? 
HR. THURMAN: Whenever we get a stipulation which ~~ 
ace going to arrive ata stipulation. I think this was dis-~ 
aé this morning; with what they reported to Census. 


JUDGE BAILS: AL] right, do you have the sales 


NEWCOM:: Your Honor, might ft te heard for a 


A LRM 
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i 
t think there was some discussion this | 
fe aald to complaint counsel if he would like to ial 
we will consider it. We have indi~ 
veapect to the Census material, we 
c4 31 } 
S o<F eee . -e* ced +. * 
othex areas they wanted to cover, we 
oud col 
MR. YHURMAN: Certainly we are not going to become 
stuck up, hung up, in this with Respondents. 
JUDGE BARES: You see, I can't wait for you. You 


chould either call a witness from Airco or get your stipulation, 
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| 
| 
| 
| 
| 
| 


su say "Vhe stipulation,” “we are working on it;" how long are| 
«@ going io be working on it? We have got to move this trial 
aloug. 
have got to get the evidence in the record and 
eanse hear. 
MR. THEURMAL Yes, Your Honor. I don't believe that 
i: is neccessary for complaint counsel to call a witness from 
Respondent's company. They know what the sales are and it is 
theic responsibility to give it to complaint counsel. 
and LI have never called a witness from Respondent to 
the sales. Cextainly, they can’t hang up a case against 
with their owa s2les. They know what the sales are. 
JUDGE BARKLS: it is up to you. 


MR. THURMAK;: And it ia up to them to give them to us 


ALK? ore 


» w» subpoena; cither get a atipuiu~ 


The: io what we will do if we can't get) 


i don’t mean you are not willing to 


Your Honer, we have also complied with 
i © think Mr. Thurwan is clear on the record 


that: evervthing we acve been asked for, we have come up with 


| 
| 


rraiptly. We, this norning, were asked to stipulate on certain) 
natcere. i said, if < saw it: an writing, we would consider it 
prowptly and do it puomptly. We are willing to do it and I so 


undertake. 


ama 


sUNCR BARNS: My dascussion is to move complaint 


Mr. YHORMAN: TY believe, Your Honor granted us until 
Priday co get ail thie put together. And we are going to get 
shar. in the record next week. 
JUDGE BAR?S: Ali right. Are you going to stick by 
s echedul.: for next week as presently posted? 
spURM: We are going to move Kuena, I believe 


. yestarday;"Keen or cyoon,"£ am not sure of the 


eccrine OL LEAL AA LIA a 


MR. LOPRIS 


a 


a 18S ee 
rl tne aon! lowing waek. 


. changes that will take place. 


JUDGE BARNEG: 4 suggest we not move him to next Hon-| 
would Like to try to finish cur Monday hear’.ng 4 Little! 

T am supposed to participate in 4 seminar a‘: 3:00 o' clo}ik 
afternoon. If we can't finish by 3:00 pem., 4f it does-| 
sear that wa Tinash by 3:00 p.m., tf will cancel the sons 
have womeone else appear an my place. | 
So, I suggest you move Mr. Kuenn to Tuesday, Wednes~ | 
| 


MR. THURMAN: Yos, Your Honer, we will. 


JUDGE BARNES: And, then, we will stick by the pres~ 


| 
ent list of witnesses. Are you cancelling any of those | Y 


‘ 


witnesses? ‘ 
MR. THURMAN: Not to my knowledge. 
SUDGE BARNUS: Mx. Topkis, do you have any atatements) 
t this time’ 
i". TOPKIS: I just have this suggestion, Your sonore «| 
sotiee noxt week we have Mr. Porter of Porter 


Tnatruments, & gmail instruments marafacturer, at 9:30 aeM., 
and, then, nobody until 2:00 o'clock. 
| 


T am afraid, particularly with what Your Honor said, 
in the Light of your own desire to get cout early Monday, it 
would be wisa to have Mr. Schraiber, the 2:00 o'clock witness, 


etanding by about 11:00 awm., because I would bet we are at 


ALKYG 


JUDGE BARNES: All right. 

Can you do that, Mr. Thurman? 

MR. THURMAN: Yeu, we will try our best. 

We will speak to him, see if he can make it here. 
We acheduled him by subpoena at 2:00 o'clock. Unless Your 
Honor wants to say order him here early, we will certainly try 
to vet him here as early as possible. 

JUDGE BARNES: Bring him here early. Tell him to be 
here in the morning. Where is he coming from? 

MR. TOPKIS: Pennsylvania area. 

MR. THURMAN: Philadelphia, Your Honor. 

JUDGE BARNES: He can be here early, can't he? 

MR. THURMAN: I gee no reason why he shouldn't. 

JUDGE BARNES: All right, tell him to report in at 
11 o'clock. 

All right, at this time, should we proceed with the 
remainder of Complaint Counsel's documents? 

Before we get to the documents, Mr. Topkis, let's 
assume that we finish Complaint Counsel's case on the 24th. 

MR. TOPKIS: Yes, Your Honor. 

JUDGE BARNES: What would be your preference then? 
Would you like a week, the week of the 27th, to prepare and, 
then, go ahead the following week on your defense? 


MR. TOPKIS: That would be ideal, Your Honor. 


41900 979 


JUDGE BARNES: That would be etarting your defense 


MR. TOPKIG: June 3, right. " 


it in New York? 


MR. TOPKIG: If we may. 


¥ 
i 
i 
JUDGE BARKTS: And I asewne you would, want to start | 


JUDGE BARNES: And what would we be there, about a 


MR. TOPKIS: I would say at least o week, Your us| 
~ would not much more than that. 1 don't know, we haven't 
really revined down. We have to take a look at what Complaint 
Counsel put in and what the record looks like. , 

But I assure Your Honor we will be moving. I should 
say, a week, five to seven OF eight trial days, would be my 
best guess. 

JUDGE BARNES: And would all of those be in New York, 
or would the second week be back in Washington? 
aa MR. NEWCOMB: I would think so. 

MR. TOPKIS: What? 

MR. NEWCOMS: I would think New Yerk and -~- 

MR. TOPKIS: Well, the principal witnesses we have, 
Your Honor, are Airco people who are in New Jersey, of course, 
vight outside of New York) and BOC people, who would be coming 
over and who can work best in New York. 


| 
JUDGE BARNES: You have Mr. Nathan from Washington nop. 


980 
i am probably going to drop hin. 

JUDGE DARMLS: You are probably going to drop him? 

wR. TOPKIS: X haven't decided firmly,but probably. 

JUDGE BARNES: Stanford Research? 

MR. TOPKIS: Stanford Research would be coming in from 
California. We eould surely schedule at least « couple of days 
ia Washington, Your Honor, and can do it at the end, or what~- 
ever suite Your Honor's convenience. 

JONGE BARNES: I was thinking of reserving a hearing 

in New York. Z will reserve one for the entire week of 
36 
MR. TOPKIS: Very good. If you could reserve it two 


into the following week, we would be wafe. 


einen ea 


JOLGE BARNES: ‘Two days; seven days? 
MR. TOPKIS: We hope not to use it; we hope to come 


here. 


" 
ra 
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MR. THURMAN: Your Honor, I might point out, Complain 
| Counsel in no way are trying to stall this trial, or delay it 
| du any manner. But the only thing I would like to bring to 
your attention is that we haven't talked to any of these wit~ 
nesses yet. 
I don't know i£ a week will be enough time for us to 
talk to them, if they would be made available. We certainly 
| dont: desire to fly out to Stanford Research to talk to one man 


iv Califozaia. 


4190z 
t would just 48 #oon talk to him sometime prior to 
caking the stand, But we would like to have an opportunity to | 
have some time with these witnesses. I asoume it could be, | 


maybe handled in that week. 


| 
| 
JUDGE BARWEG: Well, you are Qeing te have a week | 


in which to talk with these witnesses. Also, that week that 
we are off, I would expect you © finish your case in the even 
that there are any loose ends. You have yourself, Mr. 
Youngwood, Mr. Purcell, Mr. Wickel; I think you can get ar 

to see all of the witnesses. 

MR. TOPKIS: Your Honor, could I say I just noticed, | 
checking my calendar, that that week that we agreed to take 
off, that includes, has the Monday, the Memor ial Day weekend? 

We are taking off the week of the 27th. And I wonde 
in consequence, just because my people have been working very | 
hard and I will confess I have and I am sure Complaint Counsel 
have, whether instead of starting the third in New York, Monday 
the third, we could start on Wednesday the 5th. Would that be 
convenient to Your Honor? 

MR. THURMAN: I have no feelings either way. 
want to go to New York to start with. 

JUDGE BARNES: You were just asking for more time. 

MR. THURMAN: Right. That fits in with my request. 

JUDGE BARNES: You have no objection, I take it? 


MR. THURMAN: I have no ebjection. The only thing 
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asjectad to ia golw, to New York. i think i have noted that 
| 
i] 
| objection aj along. 
| 


J0UGE BARNS: We can start on June § just as well. 


| MR. TOPKIS: Thank you, Yorr Honor. That is mch 

appreciated. 

| JUDGE BARNES: Then, probably, f will reserve a room 
for the remainder of the week of the Sth, and probably the 


| 

entire woek of the Loth. 

i 

MR. TOPKIS: Right, Your Honor, and we will hope to 


be done before that. 


ste mane 
an eA 
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MR. TEURMAN: YOur Honor, we would like to make a 
request. | 

Vhen we are talking about their requests, we have no 
information on their experts, what they are talking about or 
theirs quelifications or anything else. We would like some 


iaformation, curricw.um vitae. 


en cena Se a NE 


KR. TOPKIS: WE will be glad to submit that. 


anneal CC ETO 


reer eer 


MR. THURMAN: What areas thay will be discussing. 


nn ee a I a 


SUDGE BARKERS: And, Mr. Topkis, would you give Com- 
piaint Counsel at least a one=-pazagraph summary of the areas 
that he will cover? 

i. TOPKIS: Sure, Your Honor; gladly. Oh, my good 


a ee ae dio yy wy aie hore ave a couple of experts being 


——— eee mee 


| 
| 
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Phurman told ue they are. 

pr. Hedley White of Beth Israel Hospital in Boston 
ang a Dr. Karpick of George Washington University, here in 
Washington. 

JUDGE BARNES: All right, Complaint Counsel will fur~ 
nish Respondent's Counsel with information about those two 
experts. 

MR. THURMAN: I was a little premature in my request, 
wasn't 1? 

JUDGE BARNES: Yes, you were. And also a brief sum- 
mary of the areas that these witnesses will cover. 

MR. THURMAN: Yes, Your Honor. 

JUDGE BARNES: Can you do that today or tomorrow? 

MR. THURMAN: ‘Tomorrow, we gurely will. 

MR. TOPKIS: YOur Honor, there is no need to rush 
Complaint Counsel. Dr. Whita is not going to testify until 
muesday. If we can have an outline by Friday, that would be 
fins. 

MR. THURMAN: Thank you. 

JUDGE BARNES: He wants it in his hands by Priday, 
this means either a telephone cali or a letter in time to get 
it by Priday. 


MR. TOPKIS: Either way would be fine. 
tn an a ow. come attit havea 
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MR. TOPKIS: Yes, sir. 


MR. THURMAN: Your Honor, Complaint Counsel has 
offered Commission Exhibit 204~A. 2-221. 

< withdraw that statement, Your Honor. We inadver~ 
tenzly did not bring that with us. I am going to send Counsel 
over to pick that one up. WE will go from exhibits that have 
not been offered yet. 

I was going to reoffer an exhibit. 

WR. TOPKIS: Your Honor, would it make as much sense 
to deter these exhibits until we are together again? Tf don't 
waa to put any pressure on Complaint Counsel and I must con~ 
fess by reason of the change in courtroome, I doen't even have 
my set here. 

t do have Shearman and Sterzing's and would be glad 
to work with them if Your Honor would like. But equally, we 
could work with them enother time. I think we have only got 
three or Zour that we take issue with so we can wrap them up 
pretty fast. 

JUDGE BARNS: All right, do you want to? 

MR. THURMAN: We have our exhibits chat were offered 
iniizially. We. just haven't got the ones that were withheld. 

JUDGE BARNES: ‘The point is, can we accomplish any~ 
thing now ox can we take exhibits up one day next week? 


MR. THURMAN: I don't know how Long Your Honor wants 


Se ao 


4.1906 


j 
L documents in. 


| JUDGE BARNES: ALL right, we‘will work to 12 o'clock; 
3 | thixty~five minutes. 

MR. THURMAN: Your Honor, I assume you would like to | 
take the same procedure? We can make an offer from 269 on. 
5) | But it might be better if Mr. Topkis will say the ones that he 
7 | nas objections to and, then, we will see. 


Then, we will offer the ones at this time he does no 


have objections. 


i 

| 
9 | have objection to; thea, go into the ones that 
JUDGE BARNES: Did we stop off at 268? 


MR. THURMAN: Yes. 

JUDGE BARNES: I don't have my jist with me. 

MR. THURMAN: We stopped at 268. 

JUDGE BARNES: Okay, you offered from 269 to --~ 

MR. TOPKIS: 269 is withdrawn, is that right? 

JUDGE BARNES: Now, 269 through 299. 

MR. TOPKIS: Your Honor, we have no objection to 269. 


| and we have no objection to 270 or 271. 
Your Honor, 277 has been withdrawn 


MR. THURMAN: 


CX~-277 withdrawn 


(Commission Exhibit CX-277 was withdrawn.) 


JUDGE BARNES: All right. 

At this time, I will receive Commission Exhibits 269~ 
| A through By 270-A through C; end, 271 

(Commission Exhibits «69-A through B; 270-A through 
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MR. TOPKIS: 272, Your Honor, & do object to. It is 


“ 


a copy «? a Letter from Harxis Calorific, dated February 15, 
1973, to a Mix. Pool, of Airc Product:. And at the time the let 
tex was weicten, we owned 24 percent of Harris Calorific, and 
hence, I submit -~- and there was a far larger stockholder, and 
heuce, I cubmit the letter is not binding on us and I object 
to its receipt in evidence. 

It also reports on nothing but rumor, as the letter 
itcaif states. 

JUDGE BARNES: May I see the exhibit, please? 

NR. TOPKIS: May I? (de handed the exhibit to the 
Tudge.) 

JUDGE BARNES: This doesn't add a great deal to your 
cava, does it? I see a copy, though, went to Mr. Perham. 

MR. TOPKIS: That is right, Your Honor. 

MR. THURMAN: That is what I was going to bring up. 

Me. TOPKIS: Phat ig the one that you are holding in 
your hance; that is where 1t came from. 

Mk. THURMAN: Your Honor, I think this would tie in, 
prosably, with this Commission 271, where it refers to Mr. 
Yerian thare, and copy of 272, as Your Honor just noted, is to 
Mr. Perhan. 

hie cegarcais the possible acquisition of --- 

SUOGR BARN: I will receive this as a letter 


reecived by Mr. Perham for whatever it was worth. 


honed 
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| 
I will reccive Commission Exhibit 272 in evidence. | 
(Comission Exhibit CX-272 was received in aac 
MR. TOPKIS: So far as Commission Exhibit 273, Your | 


Honor, this is a ietter pack, Your Honor, and since you have 


recaived 272, I am not going to push my objection to 273. 1 


assume you will take it for the same purpose. | 
JuDGS BARNES: All right. A copy of this went to ail 
MR. TOPKIS: Somehow we got hold of a copy, no ques~ 
tion ubout that. 
JUDGE BARNES: All right, f will receive Commission 
Exhibit 273. 
‘ (Commission Exhibit CX-273 was received in evidence.) 
MR. NEWCOMB: Wo objection, Your Honor. 
JUDGE BARNES: Received in evidence. 
MR. TOPKIS: Now, 277 has been withdrawn but aside 
froi. chat, we have no objection to Commission Exhibits 274 
through 285. 
JUOGE BARNES: Any objections from AIRCO? 
MR. NEWCOMB: No objections, Your Honor. 
JUDGE BARNES: Axe you offering exhibits through 
285, Mr. Youngwood? 
MR. YOUNGWOOD: We are, Your Honor 
JUDGE BARNES: Ali right, I will receive 274-A ~ Bi 
295-A = Cj 2763 278; 279-A — B; 280; 281; 282; 203-A - B; 284 


em 265 in evidence. 


Ne de 


Videnve.) 


ax 


- 


‘ 


thes® 


BAPRRNS : 


TID GE 
@xnLb»ts, yo 


THURMAN ; 


f gan p< 


oI Tle 
AVE NA 


] 


Ver 


age 


uo ~- hed: 


‘- 9e 
way 


GE 2hARNKE ¢ 


thaeiugh & as belug 2 Letter 


bit 


rave no objecttlo: 


IEEY 


page 8 


4 vind - 
oo bAJIUG pp 4 


Youx 
forwurd. 
rhaps 


gnt. 


‘ hid hd < 
GQHILLOZV ¢ 


focumens 


erted 


PUxpOERaS , 


CX~26 6-4 


tT don‘t 


Lac 


wili 


iy 2483 


285 were roceived 


you to 


Honor, I didn’ know 


Hoyvor. 


OF 


wan’ to ke 


there. 
% don't mind its com: 
sonuni agLon 


J Ve 


~ ee 


Les 


being received by 


was received 


Your 


thereat tex ; 


{fers CX-207 through 
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JUDGE BARNS ‘hrough 294, Mr. Thurman? 

MR. THURMAN: Oh, excuse ms; 294. 

MR. TOPKIS: No, through 295.6 

JUDGE BARNES: Through 2957? 

MR. LOPKIS: Yes, Your Honor; sorry. 

JUDGE BARNES: I will receive Commission --~ 
MR. NEWCOMB: Your Honor, may I be heard for a 


moment? 


| 
| 
JUDGE BARNES: Yes. 
MR. NEWCOMB: iI notice there are a number of docu- 
ments, starting with 287 and 290, where Complaint Counsel in 
its witness list and document list indicates there is no 
author. 


I gather that those are being admitted only for limi- 


;9@, that they were found in the files of Respondent, 


JUDGE BARNES: Now, which one are you referring to? 
MR. NEWCOM3: Well, I notice 287 and 290 have no 
auttor indicated. 


SUDGE BARNES: 287, < assume, was written by someone 


~~ « 
tceoeemmmencacenti 


at BOC. I haven't soun the document, but I ghould have 


agauned it was. 


we. TOPKIS: Your Honor, I should have notified my 


checkad. It was written by someone at BOC, and tha 


sitting right here in thie courtroom, Mr. Peter 


a 1911 


MR. NEWCOMB: On that bagie, < have no objection to 
the exhibit. 
JUDGE BARNES: Ail right. 


tow, there was another one, 290. May I see Exhibit 


MR. TOPAIS: Your Honor, again, that was written by 
eomaone et BOC. At this time, I am not certain of the avthor. 

Mr. Laieter tells me it was written by him. I have 
no objection to it. 

wR. HEwCoMB: Then, I have no objection, Your Honor, 


en che basis of the information. 


JUDGE BARNES: All right. | 


I will receive Commission Exhibits 287, 288, 289, 
290; (A ~ CG); 291, 292 ~A through Z-12; 293-A ~ Ri 294 and 295 
in evidence. 
(Conmuiesion Exhibits 287; 288; 269; 290-A - Cs 291; 
“92h = Z-L2; 293-A ~ Ry 294 and 295, were received in evidence ) 
JUDGE BARNES: Commission Exhibit 290 is numbered 
?. tnxrough C, I note in going through here. 


} You have Bxhibits 296 through 299. Are there any 
» | objactions on any of those exhibits? 

MR. ‘COPKIS: We object, Your iionor, to 296, which is 
| proliminary report 07 the 1972 Census cf Manufac- 


| <urog iw wo have wumaber of bases for tha‘ objection. If 
| 


nn ener eemeetnst 


ae 
pesos nie aa 


alY¥lz 


( may spell it out --~ 
JUDGE BARNES: First of all, you say "A preliminary 
report"? 


MR. TOPKIS: Yes, it is entitled, Preliminary Report, 


JUDGE BARNES: Is there not 4 final? 

MR. TOPKXS: I don't really know, Your Honor. 

Mr. Kaplan tells me no. 

JUDGE BARNES: No? 

MR. TOPKIS: I don't know why. Oh, I can now offer 
a good guess, Ths preliminary xeport is jesved March 1974. 50, 
¥ suppose the final wiil be along sometime or another. It 
probably isn't avalleble yet. 

In any event, Your Honor, thie estates a definition 
for the industrial gasses industry, which thie report is 
éirected to, which is rather sualler than I think most people 
would norrwmlly consider in industry because it begins "The 
industriel] gasses incustry includes establishments primarily 
engaged in manufacturing gasses for sale in compressed, liquid, 
end solid forn.* 


and that would eliminate any petroleum companies 


which manufacture ammonia and sell eff the by-product, hydrogen 


rt would eliminate any fertiliser companies who do the same 
sing; 4¢ would certsiniy eliminate the etee) companies and 


nee ke Word waleh we heard yesterday on occasion well 


4191s 


e marke. | 


ox, at the very beet, this is only 


) 
ye it 3 ‘: ds a veport on companies that are pri- | 
aged in manufactuxing and eelling industrial gasses. | 


and there are various other ways that companies, that producing, 


tacilitien would be exeluded from thie, Your Honor. | 
JUDGE BARWES: I wae wondex ing about pipeline ealen. | 
thas? 
me. TOPKIS: I can't tell, ft can't tell. Or over-the- 
BHi.: 1 ( would respectfully suggest that we have setipu- 
tated tha: what the compan les invelved here, 4s to any Compan~ 
tes that Complaint Counsel ask us, we will stipulate as to 


hey repertes to the Cen@use. 


r would hesitate very much to be bound by what 


| 
: 
i 
| 
| 
| 
: 


hen, Gid with those reports snd come other reports 


| 


sow being of fered in evidence. | 


that & dea't know about, to come Up with this document that is 


asemu to me that we ought to have one aneer ted | 
identification of the companies and products we are talking | 
about in rolumas, 490 not several beceuse, Ghon, Wwe don't Know 
wha, we aca talking avout. | 
yonds SARUNG: Well, I think Coapia at Counsel should 


i 
che think the market coasiete of, 1 assume 


le petrolews companies, 0. f. Sceel and 
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MR. THULIVM. Your Fonor, I don't believe Mr. Topkis 
remit far enough. Those companses are included in Census: 
value of industrial gases shipped by ali 
producers in 197% » $9649 million of which $595 million, or 
92 percent, wae ahipped by piants classified in industry 2613, 
Tnduetrial Gases, while the renainder was shipped by plante 
classified in other ‘coverage vatio,' wae 69 percent in 1967.* 
That is included in there. 
we. TOPKIS: I don't know that it is, with respect 
Thurman, Your Monor, 4 don't know what those words mean.) 
that ie the very problem you have in dealing with a report 
thie, you can’ eross-axamine the person who wrote it and 


hrough tne anbiquites. 


ue. THURMAN: Your Boner, we have furniehec & COPY aed 


| 


we heave been through Chie. Thie ie « mateex seouned to oe 
raliable !w the Comaleeion, in the footnote. tt hes Pee ri 


secepted, and other vudielal notice has boon taken, I know, OF 


tem Ciher Caner efTnand. 


en ape 


on wore there Le wore, whieh i@ the Bua Company, 
vopeioo Oemoany and Wheingold, their eoquisition of 


and thie wae eeoapted by the Commission and by the 


vow BAe; Tt can tare judieoial netics or th 
taking juGle as neties ef? Are 


oe pet 1% Seane OF 


we 
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anotner? 
going to make a determination? 16 there 
bagia? 
TaURMANc We are going to get a record of how 
red by 14 


ING: Can you get a witness to tell us? 


PHURMAN « . witness would add nothing, Your Honor. 


a witness. Judicial notice does not neceseitace 
tt de very clear; and the Commission 
reliable. 
“i what wo 466 utlnd it Tor ie ho eeoret. We are 
the universe. tf Mr. Tophis wante to atipulate 
in a Geetion 7 case, you have got te 
ay to eo0w market Sheres. 
etiguiete that, we wilds g@lahiy with 


have got to put Ceneue in, 80 show 


* eaetlee ian AVERT, & Wi teese wee 


Yee, Yous Homer, a0 1 etated the other 
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! at Least, th Oy ot AVNET that Pir. ‘Yhurman Aa6 been good 
“ 
ei synmough to furnteh me, says that euch material ia edmieeibie ) 
| ' 
ron Lt La Genere;sy acoepted, when it beare eer tain indiota, i 
| wavcanvees Of a4 avisaty: 
¢ | mote hexe we have the fact that the only wi there whe 
6 | we teetified on the fes.e (hiecy of cheese reporte, theese fie~ 
res, wee the Ciret watneee called by Gompiaint Counsel, MF, 
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 ajree chat there is no point in nitpicking in this kind of 


sitiation. That is why I said f don’t have any doubt that 
seven or eight compenies account for the bulk of the sales in 
this businecs. 

But when my friend says, “That 4s not enough, Mr. 
Vopkis, I want to pin it down to the last dime,” I say to him, 
you can't do it this way, because this way is totally 
unreliable. 

MR. NEWCOMB: Your Honor, ~-“~ 

MR. THURMAN: % think I am almost willing to accept 
har. Bopkis’ ~~ if we can find the buik and if this concentra~ 
cio. is us eileged in the complaint, that it is highly concen~ | 
eynied. fhat is the thing that -- two things that that purpose 
of Censun ie for concentration, and certainly in, a tight oli- 
gopoly is one thing, a loose oligopoly is another thing. 

And & think with eight firnes representing 100 percent 
of «he moxket, even Lf aight firms represent 50 percent of the 
variec, 22 is a tight oligopoly. And also, Census recognizes 
thiw og an induetry, the 28613, industrial gases, and it is 
vee grived thoughout chat iadustrial gases is one type of 

volucer and it aha ¢ market definition and it has market 


ne ‘OQbe 


NL AON 


MamwheG HL * eamentrat. Lon ia Ousy, MBaAMy only point. 


20 


at 


| 
| 
| 
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MR. TOPKIS: I have admitted what? 

MR. THURMAN: That ATRCO was a leader. 

MR. TOPKIS: No, I admitted that it wasn't a 
"toa~hold." 

MR. THURMAN: Well, same thing. 

MR. TOPKIS: As long as we understand that I said 
what X said and you said what you said, okay. 

MR. THURMAN: Market. 

JUDGE BARNES: Let me tell you, this is your case 
put in the figures you want to go in the record and you are 
going to be bound by them, so no point in your making an analogiy 
to what they mean. It is going to be your record. 

MR. THURMAN: Sure, that is why we offered it and 
Your Honer will take judicial notice. 

JUDGE BARNES: Ali right. 

We have another party wishing to make a statement 
now 

MR. NEWCOMB: Your Honor, Wwe just want to join in the 
remark Mr. Topkie has made about what the reliability of this 
material is. There have been three witnesses, at least, who 
cestif~fied that the reporting system underlying this report var= 
jes from company to company. 


‘ir. Flame wae the firre one, the Linde Division, 


‘ae ee a ‘iil 


998 
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that in that process, they weren't relying on the Census mater- 
ial particularly as to value. 

We have had two subsequent witnesses, at least, who 
indicated they reported in aifferent manners with respect to 
that material. iIn addition, there is substantial testimony . 
with <espect to the question of what constitutes industrial 
gases and what constitutes somebody's definition of someone 
else's definition of industrial gases. 

On all those bases, 7 think the reliability of thie 
waterial, establishing the facts underlying it, is so substan~ 
tially questioned that you cannot admit it for that purpose. 

MR. THURMAN: I think 2 appreciate Respondent's 
Counsel's revarks, but 1 don't think they are acourate. Mr. 
Plann made somo gratuitous remarke that didn't really go to 
reliability, the etructure. 

if they reported under lew something that is not 


right, I am cure Cenrus would like to hear this and maybe get 


a copy of this teat-wnony, that they are reporting something a 
je not cere t. 

Go, he dida't go te reliability. ‘Those figures have | 
wo be reliable, 16 46 reported under law. 


supa BARDS: Me. Thurman, 1 a bound by the Conmie-~ 


uien'e Gecielon in A a. They heve culed that I oan take 


udieial see ef OF See Census fiqures, and 66 bo whether 6 
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be neaningful is something that I cannot determine at this 
time. 

I will take judicial notice of what has been marked 
as Commission Exhibit 296, the 1972 Census of Manufactures. f 
understand this is 4 preliminary report, but apparently, the 


only one that has been. ijesued to date. 


— 


And I propose that we leave it marked as 296 and I | 
recoive it in evidence, but on the besis of official notice, | 
not as an Exhibit. But it would be best that we have it in | 
the record where it is available to everyone. 

poos that satiaty everybody? 


Mn. TOPKIG: Certainly, if Your Honor wante to treat 


it chat way, that is the best. | 
sonGe BARALG: ft will receive Commission txhibit 296 

| 

! 


Ay he record on the paaie of official sotice under the Commnie« 


siou's doctrine as stated in the AVUET opinion, Docket wo. | 

e770, @ated -enmary 29, iT. 
(Comieasion Bxhibit 296A ~ wae reoeived in evidench, 

en the baeie GF oté@seial aetice.) | 


} 
| 


um. TOPKIG: Of course, HY objection te not withire 


iw €¢ Your Bonor’s mailing, of course, 
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We haven't seen a copy yet but I would | 
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MR. THURMAN: That wasn't the reason. We introduced 
it through a witness +70" niquid Air, #o the record, ~~ | 
JUDGE BARNES: The record will be clear. 

MR. TOPKIG: The witness ceetified --- 
supe BARES: The record has been made. I merely 


wantved co get a brief refreshing of my recollection as to why 


it wae rejected. 
ma. ‘THURMAN: tikewilee, we ean't »-- | 
yupGe BARWEG: But at « seater date, you will offer, 


you will aubetitute af efficiel translation for the translation 
which wae reoeived 1h the reoom. 

m. OPES: Your Honor, we have m objection te 298, | 
294, whieh are inetructiop directions put out by the Cen@ue. 


Me ‘\RiNAAS § io vanys aint Cone) efter a Cie «we 


“we. HOWCOet 6 ob ject lon. ) 


wm. THURMAN: Ch 2O6 and 299 fox idewtifieetiion & be 
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m, THURMAN: Maybe I better hold up on that. 
wideve Your Honor acked me to epecify which parte of this. 


@ one, Ceneun Manmifecture thing, which wuld ecume under 


wGloie. Sot LCe,. 


309GR BARWEG: All ri¢hs. 


“,. THORN: Bat tf you world iike us te epecify --~ 
TUE BARNA: Yeo. 


va, ‘THURMAN Maybe take up at thie time whet we 
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; one to dealers which are stronger in the field of selling, 
4 in the anesthesia field, than in the inhaiaiion therapy field. 
| We took an estimate. It is an estimate as going to our 
machine. It could be plus or minue or 10 percent off. 
Q IT am sure it is the best you could possibly do. I am 
| not challenging that for a second. What I want to have 
| perfectly clear, though, is how much time did this take you, 
a | yeu personally, Peter Schreiber? 
A Slightly over one day. 
Q You spent eight working hours responding to this 
questionnaire? 
A Correct. Not this questionnaire, the whole report. 


The whole questionnaire? 


Q 
1A Right. 
Q 


When was that, sir? 
JUDGE BARNES: Give us an approximation. 
WITNESS: About four weeks ago. 


| By Mr. Topkis: 


ine) Wouldn't this be aceurate, Mr. Schreiber, that you did 


, the beet you could, but you have no way of knowing whether 

| the respirometers were used for anesthesia or inhalation 
therapy? 

it is an estimate. 

But there are estimates and estimates, sir. I am suggest- 


to you that this one is a couple of steps removed from 


* 1974 


action, Your 
Cail AnSWe:s' These auestions. 


ould say the ne is plus or 


Ther: is 


fnank you.. sir. 
JUDGE BARNES: Mr. an 1G like te 
your including 


2% respirometer cn 


Your Honor, why we included it, 
isked. 
How did you go about ceparating 
‘irometers initio two catgories? 
THE WITNESS: We have computer vias which tell 
respironeter is sold that goes with the 
‘chesia machine. 


JUDGE BARNES: You mean the equiprent that goes 


very gooe estimate, this 


$3.6 machine will stay with the 
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; anesthesiu machine. It can be removed by itself. Very likely 
not to be removed. We also separate computer runs to the 

: dealer. We know thet some dealers are more in the field of 

rf the selling of inhalation anesthesia and some dealers are 

i more in the selling field of inhalation therapy. 

First, it gives some sort of an estimate. From 

|| these figures we have taken the estimate, what went to one and 
f what went to the other. 

JUDGE BARNES: I am going to receive Commission 

|| Exhibits 314 A through M and 315 A through M. I will receive 
i} these exhibits in camera. 

(The documents heretofore marked for identification 
as Commission Exhibits 314 A through M and 315 A through 
M were received (in camera) in evidence.) 

JUDGE BARNES: By way of information to respondents’ 
| counsel, I believe that these documents should come under my 
| protective order that I have issued in this proceeding. 

MK. TOPKIS: . That is fine with us, Your Honor. 
JUDGE BARNES: You may proceed. 
{By Mr. Purcell: 


;Q ie. Schreiber, I am showing you a document prepared 


Junder your supervision. I am referring to CK 314%. I would 


‘like you to refer to Part B, which begins on Pace CX 314-F, 


,1976 
Okay. Page? 
CX 314-P, page 5. My understanding is that all the 
| products listed under this section indicate what products 
( are actually manufactured by North American Draeger; is that 
| correct? 
1A That is correct. 
! Q The first product is an anesthesia machine. Could you 


| describe what the function of an anesthesia machine is? 


} 


i A An anesthesia machine is basically an extensive system 


| of gas cylinders and vaporizers containing reducing valves 
ee ee : : ; 
|| which reduce the high pressure in gas cylinders to medium 


pressure in the anesthesia machine and accepts also gases 


‘ 


} 
£. 


from pipelines from the wall outiat. 


' 


‘ 


to control the gas flow and measuring devices to measure the 


| 

i 

{ 

| The anesthesia machine has further control devices 
| 

i 


| 
16 |} gas flow. Later on, this flow is normally enriched with the 


— of a liquid anesthetic and delivered to the s0-called 
, | anesthesia breathing system, which is an absorbing system 
lor not breathing system to which the: patient is connected. 
Ha Mr. Schreiber, the second item is anesthesia vaporizers. 


I! Although Part B does not indicate this is produced by your 


2 llcompany, Part A, I believe, indicates they are purchased by 
4 (|| your company for resale purposes? 
} 


iA Correct. 


Could you briefly deseribe the function of anesthesia 
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with vaporizers? 

Anesthesia vaporizers are used to enrich the gases 
delivered to the patients with the vapor of an anesthetic 
agent. They are normally designed in a two-way manner. While 
one portion of the gas bypasses a vaporizer chamber while 
the other portion passes through the vaporizer chamber and 
is saturated with the vapor of a Liquid anesthetic agent. 

Both flows are a combined downstream of a vaporizer, 

| By having orifices in the vaporizer or in the gaslines leading 

to the vaporizers, you can alter the concentration of the 

vapor or the liquid agent in the gas delivered to the 

patient. 

(Q) The next item is mounts and supports for vaporizers. 

‘his item is manufactured by your company? 

Correct. 


Could you briefly explain what the purpose of these 


In many cases, different brands of anesthesia machines, 
| manufacturers’ brands and vaporizers are combined in a hospital. 
" So, a customer may buy an anesthesia machine from one company 
but the vaporizer from the other company. In order to mount 


che vapovizer to the anesthesia machine, it needs an adaptor 


| and mounting bracket. 


) The nevt item is rebreathing reservar bags. Although 


' these are not manufactured by your company, JI believe you 
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purchased these for retail sale; is that correct? 


! A That is correct. 


| Q Could you indicate what the *upetion of this product is? 


ate ne o- 


i A If the breathing of a patient is intermittent, with a 

| pause during the expiratory cycle, if you supply gas in a 

| nonbreathing system, your bag will collect the gas flow during 
| the expiratory cycle of the patient and supply sufficient 


'| gas down the inspiratory cycle. In the rebreathing system 


|| where the patient rebreathes a portion or all of the previously 


’ || exhaled gas, the vYebreathing bag will accept the exhaled gas 


1 from the patient. 

Q The next item is anesthesia conducting tubes. I believe 
| that reusable anesthesia conducting tubes are manufactured by 
i your company, but not disposable tubes. Could you indicate 

| what the function of this product is? 

Hy It is a connection between the anesthesia breathing 

| system. For example, inspiratory and expiratory valve of the 
| syeten to the patient. Or, being more correct, the Y-piece 

| of the patient's end. 

MR. TOPKIS: Just a second. I doubtless, through 

|| inadvertence, I think Mr. Purcell's discussion has led the 

| witness into error with that remark about raisable anesthesia 
|, conducting tubing being manufactured by Mr. Schreiber's 

| company. Aecording to Exhibit 315, which is for 1973 as 


|| opposed to 314, which relates to 1972, Mr. Schreiber's company 
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manufactured no anesthesia conducting tubes in 1973, although 
they manufactured ~--~ 

“HE WITNESS: A small quantity. 
TOPKIS: 4 small quantity in 1972. 
think I will have ttgive an 
explanation. This is a handmade hose for anesthesia. There- 
fore, the smail quantities tend to be inconsistent over the 
‘years. It is a very small business, and it is not available 
on the market. It is a handmade tube. 
| By Mr. Purcell: 
1 Q in the next section is anesthesia airways, Document 314, 
|it indicates that these were not manufactured by your company 
1972, but were purchased for resale. What is the function 
this product? 
is a piece to keep the airway of the patient clear. 
the next item, anesthesia face masks, CX 314-G, indicates 
veterinary reusable face masks were manufactured by 
* company in 1972. 
This is correct. 
JUDGE BARNES: Mr. Purcell, I don't think we even 
| have to state whether they are made or not made. 


| By Mr. Purcell: 


'Q What is the function of anesthesia face masks? 


* 


Nn is, 


end, connected normally to the Y~piece or the hose 
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i} : : : ; P 
\j delivering the anesthetic from the machine and the other 
iy 


| side seals on the face of the patient not allowing the patient 


| to breathe atmospheric air but clearly, or as good as possible, | 
| makes a patient breathe the gas from the anesthesia machine. 
; 9) Ave these face masks manufactured specifically for 
| anesthesia? 
A The one referred to in our document, yes. 
MR. TOPKIS: Could I have the answer again, please? 
THE WITNESS: The one referred in this document, yes, 
they are clearly used for anesthesia and no other purpose. 
By Mr. Purcell: 
Q Sir, the next item is connecting Y-pieces for face masks. 
Briefly, what is the function of that? 
In case of a rebreathing system, the patient rebreathes 
| &@ portion of the previously exhaled gas. For this purpose, 
| you need one connection for the gas coming from the anesthesia 
'| machine and one going backward to the anesthesia machines, 
| Which are two separate hoses. They both come together, close 
to the patient's airway and Y-piece. 
iQ The next item is adaptors and fittings, used in anesthesia 
| machines. Could you explain what the function of those are? 
I A There are Y-pieces, They normally have an internal 15 
| millimeter connection, which is a standard. At pide. you 


'want to connect a mask which has a 22 millimeter connection. 


| You need an adaptor in between, Or in. the veterinary field, 
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there are old masks on the market which did not comply with 
toacay's standards. We need adaptors to overcome the difference 
in the old and new standards That's about it. 
The next itan is caxbon dioxide 40s0rption canisters, 
, product? 
patient reinhales all or 
yas. 1 “arbon . dioxide has 

linated £3 bh “haled gas. his takes place in 
_ Which absorbs 
rae canister, which contoines « compound, r. exhaled 
CO9. 

an oe 

function of this product: 


the gas anesthesia machine is contained in a gas cylinder 


of a high pressure. It is reduced to lover pressure. Depend- 


ing on the size of the pationt or the system of anesthesia 


which is performed, the anesthesiologist or the person 
| administering the anecthesia cequires different flows. In 
order to measure this flow, anesthesia flow meters are 
required to establish whatever flow you need. 
0 The next item, anesthesia carts’, what is the function 
of this product? 
A I don't know. We don't gall any. I guess they are used 
carry agents and syringes. 
The next one is yokes, handscrewa and valves. 


in the United States, gas cylinders are attached to 


BEST COPY AVAILABLE 


A 198z 


nor 
“ne anestheela moc 
thosia ventilators 
4 or? 
juving anesthesia, the . of che patient 
iliy ventilated, 
of an anesthesi« ventila 
rasplromelers. 
so imporce:t te know the 
sponteneourly hreathing 
anenthes a. 
it °.6 necessary 
hat a right and ece¢qua’ 


ned. ‘or both purpose: 


The next item is sdaptors or respirometers. 


There are a Jimited number of manufacturers of respir-~- 
ters. Theee units ave to be adapted two al). kinds of 
inesthesia machines used. janause we do not have « stardard 
is, adaptor: are revuired to mount raspirometers to 

arent brands of stheasia machines. 


The next ites ie endetvacheal tubes. Briefly, what is 


1 function of 
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during 


Lndotrucheal tubes are used demir. nowmallygventilation 


the 
co Xeep the airways free and eee CON! ection between equipment 


lung tight to the acmospheric surrounding 


Ave there any other items in addition to those that 
we have been discussing which you consider to be inhalation 
anesthetic equipment and accessories? 

There are a few items which are in doubt if they belong 
or not to anesthesia. Laryngoscope blades, foreceps. But 


they are used for preparation of anesthesia and not during 


o 


to dealers 46 well as direct to the end consumer. 
Who is the end consumer? 
the hospital, anesthesia department, in the area of 
cerinary, veterinary elinies or practicing veterinarians. 
is there generally one individual at the hospital that 
with? 
the direct selling approach, in many hospitals the 
the anesthesia department will be the contact who 
cecision on equipment. In some hospitals, one staff 
esigned the duty to take care of equipment, and 
be the one I contact. This refers, now, to hardware 


sculpment. ‘Tubes may be sold through the 
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|| purchasing agent of the hospital. 

1 Q In what area of the country does your company manufacture 
inhalation equipment? 

/A Penneylvania. 

1Q [In what areas of the country does your company market 


inhalation anesthetic equipment and accessories? 


ru A All of the United States. 


| Q in 1972, what other companies in the United States 
| manufactures and marketed inhalation anesthetic equipment and 
|| accessories? 
| A Ohio Medical, Forregger, Dupaco, Fraser Sweatman, Incor- 
porated, Harris Lake is the manufactur of anesthesia equip- 
| ment. North American Draeger, anesthesia ventilators. Bird 
t Corporation, Puritan-Bennett, Air-Shields, Monaghan; tube, 
RUsche Corporation, Portex and National Catheter. 
Q Is Air-Shield a part of Narco? 
| A Yes. 
| is Forregger a part of Air Products and Chemicals? 
To me, yes. 
Ie Anesthesia Associates? 
A That is correct, I forgot them. Anesthesia Associates. 
1 Q Of the companies you have identified, who are your 
|| competitors? 


MR. TC KIS: In what, Your Honor? The witness has 


| testified that he manufactures some things and sells others. 


A LYrsy 
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wWhS: Okay, let's YephmMise your question, 


Ke PURCELL! i*. Schveibex, you testified that your 
procvuces and markets inhalation anesthetic 
“juipment and accessories. Whe do you compete with of thea 
companies thut you have identified in maar eting of anesthetic 
mhalation equipment and accessories? 
MK. TOPKIS: That is the same question. I have 
ame objection. 

JUDGE BARNES: I will let him anuwer the question. 
GO ahead, Mr. Sehreiber. 

THE WITNESS: As far as anesthesia machines are 
concerned, we compete with Ohio, with Porregger, with Harris 

tan, Incorporated, Dupaco. Por 1972 or 1973? 
LL: 1972. 
We also compete as far as anesthesia 
systems are concerned. 

MR. TOPKIS: Exeuse me. Before we leave anesthesia 
uwchines -- ond I am sorry to press the objections perhaps 
wayorn Cle point of tolerance ~~. but the witness is testifying 
about compenies that both manufacture and sell anesthesia 
meochines. 

JUDGE BARNES: That is the way the question was 

correct? 


VISNGSS: 
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MR. TOPKIS: There are lots of other companies that 
don't manufacture but do sell them. 
THE WITNESS: That is correct. May I state these 
‘|| ave the brands of anesthesia machines that we are competing 
against, not necessarily the organizations. 
JUDGE BARNES: These are the manufacturers? 
THE WITNESS: These are the brands of anesthesia 
| equipment we are competing against. This brand may be sold 
through any local dealer. We may compete organizationwide 
> |} with the dealer. The dealer may sell the brands that are 
| listed, 
Ie this acceptable? 
MR. TOPKIS: Yes, that is fine. 
THE WITNESS: The accessories is almost impossible 
15 || to answer, because there are too many dealers around which 
handle all kinds of accessory lines. So, we may compete with 
| the same product against another dealer just pricewise. That 
I is very difficult to answer. 
JUDGE BARNES: Mr. Schreiber, what do these dealers 
carry ordinarily? How many lines of products? What are they 


‘called? 
THE WITNESS: It varies. They handle almost every 
| tine. There are dealers which harmile only specific lines. 
‘Your Honor, both are possible. 


i JUDGE BARNES: Are they called medical supply dealers? | 
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THE WITKESS: They may be anesthesia specialty 
houses, surgical dealers. They have all kinds of names. 
Normally, either the medical, surgical or medical will be in 
| the naize of the organization. Aiso, life~supporting corpora- 

and so on. 

JUDSE BARNES: What other products do they carry 
beside:; this anesthesia equipment? Do they carry crutches 
' and wheelchairs? 

THE WITNESS: Some of them amy. Not all of then, 
bet some of them may. 


MR. PURCELL: Mr. Schreiber, who are your competitors 


| in the production and marketing of inhalation anestnetic 


' equipment and accessories? 
MR. TOPKIS: I thought we just had that question 
‘ asked. 

MR. PURCELL: I will go on to the next question. 
Echveiber, based on your experience, could you estimate 
total U.S. sales of inhalation equipment and accessories 
the calendar year 1972 in the United States? 

MR. WALKER: Your Honor, I object to this. Mr. 
Sehveiber's answer can only be based on yumor, guesswork and 
| hearsay. | 

JUDGE BARNES: I think we understand that. What 
L& your objection, Mr. Topkis? 


MR. TOPKIS: I will start with that. Tf forced to go 


i 


4 
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i on, I can. 

JUDGE BARNES: Well, I believe under the Papercraft 
case, the Commission has permitted estimates of the total 
market. 

MR. TOPKIS: Your Honor, we read this much-aited 
Papercraft case over the weekend, and the Papercraft decision 

| that my friends talked about last week and the ones that are 
i reporter are so different as to be almost unrecognizable. 
t For example, what did Papercraft really hold? It held that we 
| are going to deny 551 subpoenaes. Why? Because you don't have | 
to be such a nuisance to the universe. Unless you can show 
that there are no other ways to get the material, then you 
3 i] can have 551 subpoenaes. That is what Papercraft decided. 
As Your Honor will doubtless recall, the Papercraft 
| position taken by the people seeking the subpoenaes was quite 
outrageous. But more important, the ba: ic thrust of the 
17 | decision is that you have sow to use good sense to putting 
| together your market data. ‘That good sense, I think, to 
| begin with, for the reason that counsel for Mr. Schreiber 
| articulated, requires that you do your best to get accurate 
|| information. 


Now, as I understand it, complaint counsel have 


3 | sought information from a whole lot of companies about what 


‘| goes into the market here. To ask Mr. Schreiber over his 
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Papercra’t, Your Honor will remember we had not only 
estimates, but we had a need to make estimates and read 
corroborating data. Therefore, census wateclal, which 
admittedly caquired a Little bit of adjustment which the 
' complaint counsel, hearing examiner and Commission all adjusted 
, in the interests of good sense. There weve trade sources, 
| trade information available. That, too, was relied on. 
in short, you have got to put together a good 
| Sense nosaic, and the last element, the capstone, if you will, 
‘| but the last element throughout the first is the estimate of 
| people engaged in the trade about what other people engaged 
jj in the trade are doing. 
For 211 of those reasons, I object to the witness 


| being asked to answer these questions, which I might remind 


| Your Honor, relate not only to products that he manufactures 


but to a lot of products that he has told us 

| nenufaeture as to which he, himself, is onl, .« reseller of 
| products made by other people. Some produc.s that he neither 
i manufactures or 

MR. WHOLLEN: If I may just add a few words, Your 
‘Honor. Also, complaint counsel are seeking to apply Paper- 
‘erart to a situation where the very subpoena that they issued 
oo which this witness responded had 15 separate Subeategories, 
; the last of which was calleci, "Other," which happens in this 


witness's wesponse to be the largest category. In that 
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| situation, I just don't think you can ask a witness to make 
| that kind of estimate under the authority of Papercraft. 
MR. THURMAN: Your Honor, in the first place, I 
‘| don't think it is proper for counsel to object. He is to 
5 advise the witness. 
But Papercraft had 21 primary, major competitors. 
! Few of those 21 were called to estimate the size in the 
c 1 market, and of those 21, what percentage of that market they 
represent, which was 80 percent approximately. We are not 
doing anything else in this case. If we had to go out and 
1 get every little company that manufactures every little item, 
we would be here all year. 
I appreciate Mr. Topkis saying use good sense in 
\ this case. I agree with it. That is why we are going this 
| route. Using good sense, this is the best way without a 
| census data to clear this record up and get an approximate 
’ || universe and the shares of companies who the leader is, which 
li is a company they are concerned with. 
This man, as Papercraft says, these people in the 
| business, they know approximately what it is. It is their 
|| business to know. We want to figure out what their market 
— is. If he doesn't make it, but handles it in the market, 
| ne can take the overal! market, whether he produces or not. 
‘ , /Bue if he is competing with these markets, certainly, if he 
» || wants to go into a product in that market which he is not 


4 


} 
} 
; 
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producing, he would want to know the sales of that product. 
He is interested m that. The overall market product in which 

ij he is competing for a particular market. 

Certainly, he would know, in figuring out his market 

| share, and where is is going and how he plans his future 
| business to who comprises this market, the major companies, 
, firms and what the estimated market value is. 

JUDGE BARNES: Well, I am aware of the Papercraft 
decision. Aliso, I believe you have told me there are no 
census figures here. I realize you have to prove your case a 

| step at a time and Mr. Schreiber's estimates will be only one 
|| piece of the mosaic. It may be not a very reliable one. We 
| Will have to see what he says. But you will have to rephrase 
| your question, Mr. Purcell, precisely. At what level? At 
the manufacturing level, retail level to distributors, hospital 
| level? 

I think we have got to have a more precisé question 

to put to him and see if he can answer it. 


MR. TOPKIS: Could I remind Your Honor that this 


ireally has all been stipulated. We have advised complaint 


| counsel, who have received responses to questionnaires such 

as this from a variety of companies, that we are willing to 

| stipulate that those responses may be received in evidence. 
That, it seems to me, is the most persuasive reason to do so. 


JUDGE BARNES: That is, certainly, the best evidence 
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| for those companies that are called. But there may be 
' companies that are not called. 
MR. THURMAN: Your Honor, they are stipulating the 
| companies that are called. Maybe we are making a mountain 
out of a molehill. The only reason ~- if Mr. Topkis is say- 
S || ing these are the companies and you can take the total of 
these sales and this is what we are going to base the universe 
|| On, then we will dispense. 

MR. 7°PKIS: That is not what I said. I said I will 

stipulate to any company which seems they have received a 
report. The companies that are involved in this area. 

JUDGE BARNES: Those figures will be in the record. 
| They have done that. But then they want Mr. Schreiber to say 
| what the total market is and then complaint counsel is going 

5 | to argue what part of the total market they have covered. I 
| dase that is going to be his position. 


MR. TOPKIS: That they ought to let Mr. Schreiber 


| £121 in the gaps. Well, why? 


JUDGE BARNES: Because I don't know of any better 


MR. TOPKIS: They could have sent letters to 
|| every company in the field. This is no secret. They are listed) 
| tn every medical catalogue in the country. 
JUDGE BARNES: But I think Papercraft is a knowledge- | 


|| able way to proceed with the witness. But I want a clear and 


A ] y 4 i) 


precise question. 

MR. PURCELL: During calendar year 1972, Mr. 
Schreiber, at the production level, approximately what were 
the total sales of inhalation anesthetic equipment and 
accessories in the United States? 

JUDGE BARNES: Mr. Purcell, before he answers his 


question, I assume you have got retail prices here in your 


sales figures you put in the record? 


MR. PURCELL: That is correct. 

JUDGE BARNES: You should get your total market on 
the same basis as you have your company figures. 

MR. PURCELL: That is correct, Your Honor. The 

| retail sale value of those items were manufactured and sold: 
in the United States. 

JUDGE BARNES: All right. Rephrase your question, 
then. 

MR. PURCELI.: Mr. Schreiber, based on your experience, 
for calendar year 1972, can you estimate what the retail sales 
were of those companies producing and distributing inhalation 
anesthetic equipment and accessories in the United States? 

MR. TOPKIS: I object, Your Honor. I think that 
| eliminates companies abroad that are exporting into the 

United States. 
JUDGE BARNES: You should include that. 


NR. TOPKIS: I think the question would properly 


1 


| 


| 


' 
i 
j 


( 
; 


| 
| 
| 
| 
| 
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be ~- I would object to it -~ but I think part of my objec- 
tion would be excluded if it were at the retail level, what 


were the total sales of inhalation and anesthetic equipment 


|| and accessories for the year 1972. 


MR. THURMAN: Could we have the question read back? 
JUDGE BARNES: Would you read it, please? 
(The reporter read from the record as requested.) 


JUDGE BARNES: When he said in the United States, 


| he did not mean manufactured in this country, but sold in 


+ ||) this country. 


THE WITNESS: That question still cannot be answered, 


|| because this would mean the figure under which the manu- 


| facturers sold possibly to the dealer. This is almost 


| impossible to estimate because many equipment from our company 


| for Ohio will be sold to a dealer on a less 20 percent discount 


| and then Ohio's price or any other discount to the hospital. 


So, the question is very difficult to answer this 


| Way. You see, is the question directed to what was the 


|| accounts receivable in these companies, or what hospitals in 


| the United States paid for this kind of equipment assistance. 


MF. PURCELL: Excluding retail, what were the 


| retail sales of those companies? What were the sales, 


, || accounts receivable? 


MR. WHOLLEN: I will object to that. I don't know 


' what he means. 
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JUDGE BARNES: I think you want to know on the manu- 
facturer Level what would be the total sales of inhalation 
| therapy equipment. 
MR. PURCELL: aAffesthetic equipment. 


JUDGE BARNES: Of manufacturers in the year 1972. 


| This would include those manufacturers who have imported in 


| the country and products manufactured in the country. The 
manufacturer level. 

THE WITNESS: I will have to go on the record here 
that this is a guess with a wide possibility of being wrong. 
It is not backed by a lot of information, but my estimate 

| for 1972 would be --- 

MR. TOPKIS: Excuse me. Before you go any further, 
en the basis of the witness's honorable statement --- 

JUDGE BARNES: I think he has placed his estimate 

iin perspective. 

THE WITNESS: $26 million for 1972. 

Mr. Purcell: 
Could you estimate that for 19737 
A Close to $30 million in 1973. 
| Q Mc. Schreiber, of the companies you have identified, 
| approximately what percentage of retail sales were accounted 
| for in the United States by this company? 
MR. TOPKIS: That just puts everything together in 


the wrong way. Really, we are going to have people from all of 
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| these companies, I think, testifying. Besides, we have got 
| certified statements from those who won't be testifying. So, 
| how can we ask this witness to speculate about the sales of 
| Come competitors or others who aren't competitors? 

JUDGE BARNES: I will let the witness answer the 
question as to who were the four largest manufacturers of 
inhalation anesthetic equipment in the United States in 1972. 

| In your opinion. 

THE WITNESS: I can state the first two. I cannot 

state the third and fourth. Ohiv, I would consider No. 1, 
! Forregger, I would consider No. 2. But I could not determine 
| Fraser Sweatman, Harris Lake or Dupaco. 

MR. TOPKIS: Was this limited to machines or the 

| whole product range of inhalation anesthetic equipment? 
| THE WITNESS: Inhalation anesthesia equipment. 

MR. TOPKIS: And accessories? 

THE WITNESS: Correct. 

MR. PURCELL: Mr. Schreiber, the companies you have 

| identified, would those be the top five? 


THE WITNESS: Top five, I would say yes. 


MR. PURCELL: Approximately what percentage of sales | 


| 


22 || was accounted for by these companies? 
JUDGE BARNES: We are going to get their actual sales. 
MR. PURCELL: In 1968, Mr. Schreiber, what amount 


| of capital was required by North American Draeger to enter 
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| into the manufacturing and distribution of inhalation 
| anesthetic equipment and accessories in the United States? 
MR. TOPKIS: In 1968? 
MR. PURCRLL: In 1968, Your Honox. 
JUDGE BARNES: At this time, we will take a ten- 
minute recess. 
(Whereupon, at 11:15 a.m., a brief recess was taken.) 
JUDGE BARNES: On the record. All right, Mr. 
| Purcell. 
MR. THURMAN: Your Honor, before we proceed, may 


| I ask if there are prospective witnesses in the room who are 


| not employees of BOC or AIRCO? 


JUDGE BARNES: You may ask. 
MK. THURMAN: I would ask to know. 
MR. TOPKIS: And subsidiaries. We don't have. 
MR. WHOLLEN: JI would like to introduce Mr. Cosegrove 
2 Ohio Medical Division of AIRCO. 
JUDGE BARNES: All right, Mr. Purcell. 
ir. Purcell: 
{ will repeat the same question I asked just before 
e break, My. Schreiber. What amount of capital was required 
Nowth American Draeger in the manufacture and distribution 
f inhalation anesthetic equipment and accessories during 
968? 


MR. TOPKIS: Excuse me. I take it the company was 
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| get up in that year? 
JUDGE BARNES: He said he was president in 1968. 
| I don't believe he stated how old the company was at the time. 
| MR. PURCELL: I believe he testified, Your Honor. 
MR. TOPKIS: I think your notes are right, but I 
6 |) think the fact is that the company was also set up in 1968. 
| JUDGE BARNES: Is that correct? 
THE WITNESS: That is correct. 
MR. TOPKIS: But unless the witness testifies that 
|| that is the only business that the company engaged in, I don't 
|| see how he can answer the question, unless it is fined down 
| a little bit more. 
JUDGE BARNES: That is correct. Can you rephrase 
|| the question? 
Purcell: 
Mr. Schreiber, earlier this morning you testified your 
| company was in the business of both production and resale for 
| born inhalation anesthetic equipment and accessories and 
io | inhalation therapy respiratory cares equipment and accessories; 
| ie that correct? 
A Yes, that is correct. 
aK. Are there any other products produced and resold by 


i 


} |, your company other than those two lines of products? 
i} 
HA Were or are? 


\ Are. 
| 
if 


' 


il 
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MR. TOPKIS: Which is it, weve or are? 

JUDGE BARNES: Were they in 1964? 

THE WITNESS: There wae an attempt made in the 
diving field and in the welding field. But these lines were 
discontinued after, approximately half a year. 

JUDGE BARNES: In 1968, did you import equipment 
from Germany, or was everything manufactured here? 

THE WITNESS: No, we did import equipment from 
Germany. 

MR. PURCELL: What amount of capital was required --~- 

MR. TOPKIS: I don't understand this required 


word. Ii he wants to know how much was invested, that is a 


reasonable question. But required is an entirely different 


MmAt Te. 
JUDGE BARNES: How much wau invested might be a 
better question. 
i) By My. Purcell: 
|| Q Mew much was invested? 
There was $27,000 in cash invested. 
Were they loans? 
There were no loans obtained, no. 
Did you receive any help from Drager Werke in Germany? 
MR. OPKIS: Generous credit terms. 


THE WITNESS: That is correct. We did at the 
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beginning. We weve also unable to pay our bille for quite 
a while. 
By Mr. Purcell: 
Q How much was the line of credit? 


iA There was no established line of credit. But we were 


| indebted to Drager in the vicinity of a quarter of a million 


dollars after about one year. 

' Q a are going to start North American Draeger today. 

| If anyone was going to enter into the production and distribu- 
| tion of these products today, can you estimate what would be 

| necessary? 
lA It is my personal estimate, from my experience, I would 
not try to do ae again for under half a million dollars. May 
I add eomething to this question? 

That would be the investment in the company having 
la supplier on preferable and exclusive base on high sophisti- 
cated components as we have at Draeger may include a credit 
| line of a bank. 

Q Mr. Schreiber, what degree of technology, if any, is 

| needed to enter into the manufacturing and distribution of 
| inhalation anesthetic equipment and accessories in the 

_ United States? 

A In si personal opinion, basic knowledge of mechanical 

engineering, solid background of experience in the field of 


| medical field of anesthesia, which can be obtained by a long 


a2001 


| contact with hospitais -- not necessarily from medical 

| School -- and knowledge of administration in the company , 
mi produesion knowledge and marketing knowledge. 
i Q .* &@ Gates force essential in marketing inhalation 
| anestiecac equipment and accessories in the United States? 
cA It would like to answer yes. 
1Q How about a service foxce, people who service the 
'| product? 
A f also would like to answer this with yes. 
| 


1 Q Can you explain why a sales service force would be 
j 


| necessary? 


A in the case of direct sales to the hospital, the company 
i 


; has to make personal direct calls on the hospital to demon- 


' strate and introduce the equipment. In case of Sales through 


i - ° : « 
(| dealers, in many cases a dealer requires the assistance of a 
i} 


| vepresentative of the company, at least during the first 
course and during the training period and period of introduc-~ 
| tion of a new piece of aquipmeni. 

So, once again, a representative of the company has 
' assisted a dealer in the first period. 
10 Can you explain as to the necessity of the service force? 
la The question of service is one of the major questions 
;for the decision of what kind of equipment to purchase by 
A ieiuaanye, So, the purchasor, in many cases, will ask a 


i 
a 
‘ 


3 {;question, how do you baek up your equipment? By service. 
5 4 
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He will sign a service contract with a service call ona 


regular basis. 


co) 


Ave customers, such as hospitals, generally willing to 
purchase a new line of inhalation anesthetic equipment and 
accessories from an established company? 

MR. TOPKIS: Objection, Your Honor. ita there 


has been testimony as to what new lines have been introduced 


and whether this witness has had any experience in trying to 
sell them, I don't think we should go into that. 
JUDGE BARNES: I think you should have some back-~ 


ground questions here. I think Mr. Schreiber entered this 


SS Se a Seem 


business in 1968. He was in the business of another company, 


By Mr. Purcell: 


— aegneananenethomnatadentang--< amr orraianorae = nar 


Q Mr. Schreiber, since 1968, have any new products in 


inhalation anesthetic equipment or accessories been intro- 


man 


| duced by North American Draeger in the United States? 


f 


* 
« ’ 3 : a 
a enemy ee ee ar ae ee a RRR REE, 
ce neat Se ee = Rn RN UES eRe ———— 


iA Yes, sir, there have been new products. Our anesthesia 
machine has been introduced since 1968. 
Did you have any difficulty in introducing this product? 


Yes, we did. We had difficulties te introduce the 


Can you explain? 


i 
| 
I guess, before that. Give us some background questions. | 
| 


The major difficulty is to build up the name and the 


mage of the company and the reputation of the company. After 
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established, ther is: is possible £ Yr new 
equipment. Vhet sounds a 1 Litle bit confusing. iay 
ain that in 
By refercing to cux specific cas the naa Draeger 
as been known in enesthesia for over 70 veans Loosely 


in this country by internaticnai trade 


“xchange of hospital personnel. The market was entered oy 
1g fy smaller accessories. setablishi the name after a year 


ter on intreducing a little piece of equipment after the 


aS Tern nat esas 


Like other preducts, an sthesia mach:. 
Unportant is trade advert Ging and pronotix 


{ 


naducing a new line of equipment ? 


think it is essential to seiling, to advertire in 


Ae ec ge ttt 


CaAGwWeE OF to trade shows MCans 


ties of anesthesiology. 


Se 


Schreiber, do conpanies with a full dine of inhala- 
equipment and accessories have any marke ring 
companies that don't have 2 full lina? 

6 certainly an advantage with @ full-line 
ave only selective products in this field, the 
of the salesmen at the hospital are his-her. 


exemple. if some saleswen repeesent orly one 


is 1 
I 


schesia machine, he may call for one year without making 
While when ha Aas a full lina with a let of 


accessories, he my at Least cover the cost of his call 
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by just selling a few small accessories. So, the costs for 
selling are higher on a Limited line. 

"" Mr. Schreiber, are you familiar with the Z2~79 Committee? 
Yes, I am. 
What is it? 
It is a committee which works for the American National 
Standard Institute with the attempt to draft standards, 
respiratory terminology, anesthesia equipment, inhalation 
equipment. 

MR. TOPKIS: I am sorry? 


THE WITNESS: Anesthesia equipment, respiratory 


terminology and tubes. 


re MR. PURCELL: Have you ever done any work with this 
committee? 

WITNESS: Yes, I did. 

PURCELL: Could you briefly explain --- 
- TOPKIS: Explain what? 

PURCELL: What work you have done with this 
| committee? 
THE WITNESS: The attempt is made internationally 
H to draft standards which refer to this kind of equipment, 
i Like anesthetic equipment, as far as connections are concerned, 
li to give the possibility of safe interchangeability. The 
 tnternettonat Standards Organization, ISO, and the American 


: parc of it working in this is the Z-79 Committee, which 
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| consists of anesthesiologisis on one side and manufacturers 
| on the other side. 

My personal work was helping to draft these 

| Standards on anesthesia machines, and in the early stage 
on ventilators. 
|| By Me. Purcell: 
Q Are you familiar with legislation presently before the 
Congress? 
Yes, I have knowledge of it. 
Which legislation is that? 

MR. TOPKIS: Objection, Your Honor. I would imagine 
any bill that is before the Congress Your Honor could 
judicial notice of. I would imagine, also, that any bill 
has not been enacted into law would have very little 

rtinence here. 


JUDGE BARNES: Mr. Purcell, what is the relevance 


MR. PURCELL: Your Honor, if I might be permitted 
| to ask the next few questions, I believe that this line of 
© ites will show that if this bill is in fact enacted, 
that makes it more difficuli to enter this particular market. 
The fact that it is pending may probably make entry into 


this market more difficult. 


MR. TOPKIS: Your Honor, there has been a bill 


| introduced in the House of Representatives every session 


, 2006 a 


the last hundred years proposing to put the United States 
on the metric system. Last week it failed again, for the 
| fiftieth time. I don't think its introduction, even voting 
on it, proves that we are going to the metric system. 

JUDGE BARNES: Is that the purpose of the question, 
|, to change to the metric system? 
| MR. PURCELL: No, Your Honor. The purpose of the 
question is to show the fact that it is pending is widely 


| known by people in the industry and that it is taken into 


° | consideration by them, into decision as to whether or not 


| to enter into the production of anesthetic inhalation equip- 
| ment or introduce a new line. 
JUDGE BARNES: Or what? 


MR. PURCELL: Introduce a new line of equipment, 


| Your Honor. 


JUDGE BARNES: That is very speculative, Mr. Purcell. 
| Bills are introduced in Congress daily. They may become law 

H an a different form. I think it is too speculative. 

MR. PURCELL: Your Honor, this bill was passed by 

|| the Senate and is presently before the House of Representatives. 


MR. TOPKIS: The copyright form has been there 


<2 || for the past eight years, from my own personal, bitter 


| recollection. 
JUDGE BARNES: I think that line of questioning 


com speculative, what legislation may be enacted. 


‘ 


| 
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Mh. PURCELL: Your Honor, # I might be permitted 
to request permission to ask one question as to whether or 

not, in ifr. Schreiber's opinion, this bill would have any 
| effect, it pending --- 

MR. TOPKIS: Objection. 

JUDGE BARNES: That is not going to help me unless 
i it know what the bill is about. I might have to analyze the 
1 bill myself to see if I agree with it. 

MR. PURCELL: Your Honor, I just hope to show the 
|| fact that its pending has some significance and effect. 

JUDGE BARNES: You may ask him if it has significance. 


MR. TOPKIS: Could we by chance know what bill it { 


MR. PURCELL: For the record, Your Honor, I would 
"Like to identify Bill S.2368 93rd Congress, Second Session 
iin the House of Representatives on February 5, 1974, referred 


, to the Commictee on Interstate and Foreign Commerce Citation 


| Act, méy be medical device amendments of 1973. The purpose 


|, Of the introduction of this act is to ammend 21 U¥.8.C. 321, 
| Federal Pood, Drug and Cosmetic Act. 
IDGE BARNES: Are you familiar with that legisla- 
|| tion, Mx. Schreiber? 
THE WITNESS: I know the bill, yes. 
MR. TOPKIS: Does counsel have a copy? Might we 


|; be supplied with one? 
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MR. PURCELL: Mr. Schreiber, are you familiar with 

lation? 

THE WITNESS: I know about this bill, yes. 

MR. PURCELL: Do you have an opinion? 

THE WITNESS: The bill, if it becomes law, would 
ibly require the premarket approval of medical devices. 

JUDGE BARNES: Like a new drug mix? 

THE WITNESS That is correct. 

MR. PURCELL: By whom? 


THE WITNESS: It is under the supervision of the 


| Food and Drug Administration. How the premarket approval 


|} will be obtained is not clearly identified today. It could be 
|| separate institutes which will do this, or it can be that 
premarket approval has to be obtained by universities. 

MR. PURCELL: Would your company be affected by 

| the act? 

THE WITNESS: Yes. { 

MR. PURCELL: Would the other anesthesia companies 

|| you have identified be affected by this act? 

THE WITNESS: Yes. 

MR. PURCELL: Do you have an opinion as to whether 
v2 || or not this act may have an affect on new companies who would 
ry ‘alae to produce or market these products in the United States? 

MR. TOPKIS: Objection. 


JUDGE BARNES: I think we know a little about this 
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legiviation. ‘There nave been a number of dvug companies 
that have to yet Food and Drug approval. 
MR, PURCELI.: Would this bill muke it more 
| difficult? 
MR. TOPKIS: Objection. 
JUDGE BARNES: I think that is an objectionable 
| question. 
MR. PURCELL: Mr. Schreiber, would the very fact 
that this is pending before the Congress have any effect? 
MR. TOPKIS: Objection, Your Honor. 
JUDGE BARNES: I think you are going a little far 
afield. 
MR. PURCELL: I will move on, Your Honor. 
JUDGE BARNES: All right. Thank you. 


MR. PURCELL: Mr. Schreiber, is there any risk, 


| 
‘ 


| financial. risk, involved in introducing a new line of equip- 
ment by North American Draeger? 
MR. TOPKIS: Objection, Your Honor. 
JUDGE BARNES: I assume there are some risks. 
MR. TOPK{S: I will so stipulate. 


MR. PURCGLL: Could you explain what risks, Mr. 


MR. TOPKIS: I object. 


| 

li Schreiber? 
i i] 

i 


JUDGE BARNES: What is the purpose of this line of 


tioning? I assume there are riske with every new product. 
-) wf & 
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MR. PURCELL: Your Honor, my main purpose of this 
| line of questioning is to show that there are risks involved, 
and they may well be more difficult than in 1968 when North 
|| American Draeger was started. 
MR. TOPKIS: I object. 
MR. PURCELL: Your Honor, additionally, this line 
of questioning hopes to show barriers to entry into this market 
| is more difficult. 
JUDGE BARNES: All right, I will let you proceed. 
| But you have got to make your questions a little more 
specific then. Are there any risks involved? You have asked 
| him about capital requirements and technology, equipment, 
| marketing, servicing requirements. What risks are there 
} || beyond that? What is needed beyond that? 
MR. PURCELL: Your Honor, I am going to move on to 
my next line of questions. ; 
| By Mr. Purcell: 
Q Mr. Schreiber, are you familiar with products manufactured 
and distributed by British Oxygen Company and their subsidiaries? 
Ha To a certain extent, yes. | 
1 Q Ave any products h the area of inhalation anesthetic 


| equipment and accessories manufactured by any of the BOC 


| subsidiaries in the United States? 


MR. TOPKIS: Objection, Your Honor. What we 


| manufacture is a matter of record and can be established in a 
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much more precise fashion than from Me. Schreiber who, how- 
ever familiav he may be with our operations, is not quite so 
familiae as other people sitting in the room who run those 

| companies. 

JUDGE BARNES: Are these background questions, or 
what do you have in mind, Mr. Purcell? I believe you listed 
Fraser Sweatman and Harris Lake as competitors. Fraser 
Sweatman and Harris Lake as his competitors. 

MR. PURCELL: That is correct, Your Honor, I will 

| move on to my next line of questioning. 


By Mr. Purcell: 


1 Q Me. Schreiber, you indicated earlier that Ohio Medical 


| was one of the two largest producers of inhalation anesthetic 
equipment and accessories. Are they the largest? 
LA in the United States? 
1 Q Yes. 
Ohio and Forregger. 


is Ohio the largest? 


ow long have they been the largest? 
t don't know. Since I am in this business, they are. 
When was that? 
4956. 
You indicated earlier that your company was in the 


|‘ business of also producing inhalation therapy equipment and 
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accessories. Could you explain your understanding of that 


A I would aiso like to call the equipment ~~ we are 
supplying and manufacturing equipment for respiratory care 
instead of inhalation therapy. We resell a piece of equip~ 
, ment called a lung ventilator, which is used for artificial 
ventilation, long-term ventilation of paralyzed patients. 
We also, as it was mentioned before, sell volume 
| measuring device which is used in combination with vertilatores 
in order to measure the respiratory minute volume of the 
patient. For use ourselves adaptors to adapt this unit to 
different brands of ventilators. 
, Q What is the difference between inhalation therapy 
| equipment and inhalation anesthetic equipment? 
MR. TOPKIS: I think the witness has defined both. 
| Don't they speak for themselves? 
JUDGE BARNES: Perhaps there is a major difference 
|| that he can state and should know. 
THE WITNESS: Inhale°-ion anesthesia is a treatment 
| of the patient resulting in freedom of pain, sleep and 
|| Paralyzation which is obtained by administering different 
| agents for normally a shorter period of time. Respiratory 


| or inhalation therapy is the treatment of the patient's 


| vaspiratory care. It is the treatment of a patient with 


insufficient spontaneous breathing to support the gas exchange 


24 


) 
| 
| 

| 

| 
| 
| 
| 
| 


| 


| 


i 
{ 
| 
| 
| 


i 
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in the lungs of this patient by ventilating the lungs, keeping 


the lungs free of seeretion. Inhalation therapy may be a 
treatment which is given to a patient as a result of emphysema 
or similar disease for several hours per day or per week 
in order to help this patient to breathe. 

That is as close as i can cone with an explanation 
right now. 
By Mr. Purcell: 
Q Mv. Schreiber, are there any marketing differences? 


A The department in the hospital may be different. The 


_ respiratory care department or anesthesia department or 


| inhalation therapy department may be under the supervision of 


anesthesia, but also under the supervision of a medical 

department. You ave basically calling on different people. 
Also, the ratios are different and inagazine advertise- 

ment ie different for different areas. 

Q Mt. Schreiber, you indicated this morning that vespir~ 

ometers can be used for both anesthesia and therapy purposes? 

A That is correct. 


Q Are adapters required to change respirometer use from 


, one area to another? 


| 


} 


5 


‘A They may, but not necessarily. 


MR. PURCELL: Excuse me. Can we take a five- 


minute recess. I have just a few more questions of this 


*, 
WI. CH@EE » 


i 
; 


: 


i 


| 
| 
| 
| 
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MR. PURCELL: Your Honor, I have no further ques~ 


1 | JUDGE BARNES: Three minutes, maybe. 

3 rT (Whereupon, at 11:50 a.m., a brief recess was taken.) 
3 JUDGE BARNES: On the record. Are you ready? 
‘j 


5 i tions at thie time. 


‘ i JUDGE NARNES: Are you ready for cross? 

/ | MR. TOPKIS: My. Kaplan will examine, with Your 

@ || Honor 's permission. 

§ H MR. KAPLAN: First of all, if I may have any Jencks 
I 


| material on this witness, I would appreciate it. 

, i MR. PURCELL: Your Honor, these are all the materials. 
{ JUDGE BARNES: None of this material seems to fall 

2 | into the Jencks Ruling. 


XXXX 14 ! CROSS~EXAMINATION 


\} 


iS | By Mr. Kaplan: 


i 
it | Q Mr. Schreiber, I think you testified earlier that dental 


5 
i! 


i7 | 4nalgeeia equipment would fall under the major category of 
i) 

19 || inhalation anesthesia equipment; is that correct? 
i| 


ig A it could be, yes. 
i| 
ny 1 Q Do you regard it as being in the field of inhalation 


7 ' 


ai | anesthesia equipment? 


oo 1 A I don't think that I am authorized to make this 


| Judgment. Anesthesia could be considered subdivision of | 
4 
«4, | analgesia, It is a freedom of pain which is part of anesthesia. | 


| 
¢5 || But I con't think I am authorized to make a judgment on that. | 


42015 
Do you have a personal opinion? 
Ho, I don't. 
You don’t have a personal opinion one way or the other 


'on that opinion? 


(A No. 


1Q Now, analgesic equipment, of course,is sold to dentists, 


|is it not? 


in hospitals? 

May I talk to my counsel? 

JUDGE BARNES: Yes, you may. 

MR. WALKER: Your Honor, I think the witness has 
| testified previously that his company is not in the field of 
| dental anesthesia. So, he is only speaking from his under- 
|| standing, from what his understanding of the market is. 
JUDGE BARNES: I believe that is the way the ques- 
| tion was direeted. If he does have an understanding, he may 
| answer. 
THE WITNESS: Would you please repeat your question? 
| By Mr. Kaplan: 
i Q Yes. Is dental analgesia equipment sold to hospitals? 
It is my understanding to dental schools, yes. 
To dental schools? 
J A Right. Or dante departments in hospitals, if they are 


in existence. 
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In any event, it is sold to anesthesiologists; is that 


ll correct? 


' | dentist analgesia. 


tA There may be anesthesiologists which specialize in 


"19 It is not a common practice? 


’ 
i 
4 


I couldn't answer this question. 


| A 
1 Q Do you regard dental analgesia equipment as being 


competitive with anesthesia machines that you produce for 


| human use? 


No « 


De you take into consideration, in pricing your anesthesia 


No. 


| equipment, what the prices of dental analgesia machines are? 


The prices of dental analgesia equipment doesn't affect 


| demands in the human anesthesia machine arra, does it, from 


our BRODER ADE eT 


Not from my experience, no. 


Now, let's talk for a moment about the veterinary 


1asthesia machines 
i veterinarians? 


Correct. 


Those of course, I assume, are sold to 


They are not sold to hospitals that treat humans; is that 


| correct? 


Maybe to research departments in hospitals. 


Those that are 


sold to such hospitals, they are used on 


|| experimental animals, are 
fhat is correct. 
They are not used on humans? 
| A In general, no. 
i Q You don't regard veterinary anesthesia machines as 


, competitive with the machines that you manufacture for human 


jj use, do you? 


i A Yes, I do. You can sell human anesthesia machines to 


| veterinarians, which is quite frequently done. 
i Q You can seli human anesthesia machines ---~- 
1 A To veterinarians. 
Q I see. But you can't sell veterinary «nesthesia machines 
' to anesthesiologists for use on humans, can you? 
1A You can try. It is a perfect anesthesia machine. 
| Q Let me put it this way. To your knowledge, has any 


| veterinary machine that you have sold been used on a human? 
that occurred, as far as you are 


on'¢ know. J can't answer this question. Very 
insignificant. Less than one percent. 
1 Q Would the same be true of human anesthesia machines used 
|| on animals? 
That would have more. 


Could you give us some sort of estimate as to the frequency) 


a 2015 


of which that happens? 
A Per case or per unit in use? 
Q Per unit in use. 
A Less than 10 percent, maybe less than 5 percent. 
Q Are your human anesthesia machines priced higher or 
lower than veterinary machines? 
A Human anesthesia machines are higher. 


In percentage terms, what is the differential? How much 


a veterinary anesthesia machines. Highest priced, middie or 


lowest price in order. 


Ht 

ges 

1 That is difficult to answer. There is a wide range of 
i 

if 

ly 


| Q Let's take, first of all, the lowest priced model for 
| each line. 
| Ratio of approximately one to two. 
The highest model? 
Once again, possibly the same range. 
In your experience, do the prices of veterinary 
| anesthesia machines affect your pricing decision on human 
he ni machines? 
VA Yes. In this respect, the highest priced model of a 
| veterinary machine is a stripped down human anesthesia 
{ machine. 


'Q at is to say that you are pricing the same thing at 


a 
: | ome types? 


‘ 
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iA Yes, sir. 
1 Q But you don't wegard the prices which some other manu- 


factuver may set for veterinary machines as having an effect 


on your ability to seli human anesthesia machines that you 


| manufacture? 
1A No, I don't. 
, Q Now, I believe on direct we learned that respiroueters 
, that are manufactured by North American Draeger can be and 
‘are used both in inhalation anesthesia applications and 
| inhalation therapy applications; is that correct? 
A May I correct you? There are no respirometers manu~ 
factured by North American Draeger. 
1 Q £ am sorry. Soild by North American Draeger. Then those 
‘respirometers are used for both inhalation therapy and anes- 
that correct? 

correct. 
is algo true of other prices which are in the 
| tehatation anesthesia section of Complaint Counsel's Exhibit 
| 315, your 1873 sales figures, is that right? 
A it may be correct on some accessories, yes. 
| Q in particular, I think you mentioned that the face 
| mask that North American Draeger sells, the inhalation anes- 


* 


| thesia face mask, you can say with certainty were not used 


|| op inhalation therapy; is that right? 


dane, ag 
i A Right. 


| 


| a202u ane? 


} 


i | But other anesthesia face masks made by other manvu- 


} 


facturers can be used for inhalation therapy; is that correct? 


A I am not exactly sure about my statement here. But an 


i 

| 
i 
i 

} 
‘i 
i 


| anesthesia face mask has an electric conductive, because of 
| the close combination which may assist in the operating room. 

sy A face mask for inhalation therapy does not necessarily 

require this feature. There is a distinct difference between 
| the two. 

It is my personal opinion that there is too much 
|| Overcrossing. Maybe, I don't know. Our organization is not 
| very strong in this specific. field. 


But a conductive anesthesia face mask, from a technical 


That is also true of anesthesia tubes, is it not? They 
ave applications in the inhalation therapy field? 
They are limited applications, yes. 
The principal difference between the tubing used in one 
| field and the other is this factor of conductivity, is it? 
No, not on the -- we have to specify now whaG*tubing 
sail we are talking about. Are we talking about the tying 
| Satna equipment and the connection piece of the patient, 
i or the connection tubing used for inter-patient for 


‘| tracheotomies? 


4202] 
Let's take the exhibit you have prepared here. 
1S Corregated tubing there. 
You have Exhibit 315, and I am Looking at page 1, which 


The category is called Anesthesia Conducting Tubes. 


What are those? 
| A Same limitations as on the mask. It is a question of 
| conductivity, which makes it also expensive to use the same 
| tubing. But it is definitely used in the same field. 


Q Are there other products that are listed on Exhibit 315 


| 43 inhalation anesthesia equipment which can be used for 


inhalation therapy? 
iA I believe you could use an airway for both. A Y-piece 
| under certain circumstances can be used for both applications. 
| Ave we talking about the rare exceptions or if it is 
ssible or what is done on 4 percentage base lower than 
five percent? 
| Q The question was, what is possible? 
What is possivle? 
That 
In the case of an emergency, a ventilator could be used 
| tO ventilate a patient. 
me That would be infrequent? 
1A Very infrequent. 


The other applications that you gave us as being usable 


A202 


| in other fields? 


| A 


iQ 


It is not very intelligent, but it is done. 


Not intelligent from a economic, rather than a medical 


|| standpoint? 


1A 


That is right. 


Are there any other products on the anesthesia part 
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of Exhibit 315 that can be used for inhalation therapy? 
i, A O. meters can be used in both areas. 
Q By that you mean oxygen meters? 
A Yes. 
| Q The oxygen meter does what? Does it measure the --- 
A Measures inspiratory or expiratory oxygen concentration 
| in the gas. 
So, it measures the concentration as a percent of volume? 
A percent of volume. 
Anything else? 
Laryngoscope used in both areas. 
Perhaps you could explain to us what a laryngoscope is. 
Laryngoscope is a device which assists the anesthesiologist 
, or the medical profession in passing an endotracheal tube into 
the patient. 
HQ Are there products in the inhalation therapy section of 
Exhibit 315 that can be used for inhalation anesthesia applica- 
tions? 


i A Referring to page? 


| 
| 
| 
| 
| 
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I belicve it besins on pargie 9. 
On very rare occasions, hunwidifiers 


sSthesiia. 


You, in fact, sell a hwnidifier that is used in 


anesthesia machine, do you not? 
. hwnidificr. But it is a 
hegt exehnenger. It is not a humidifie: 


vaporizes water. It is a 


exhaies humidity. 


I am looking at a brochure, "NARKO Med." 


*, a better word. 
hunidifier? 
yr. «he sme — men 
4nat 18 correct. 


Are theve any other products on the 


in this exhibit? 


con-~ 


inhalation theraoy 


A Inhalation therapy delivery tubing covld be used, vice 


as we a‘ et Inhalation tube in the inhalia- 


could be used vice versa. 


of whether it is conductive 


operating; room and fe acility 
anesthetizing Locations 
@ tubing. 

Q I see. So, in some operating roons, 


to use conductive rubber and plastic products? 


e tubing 
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Well, theoretically, yes. 
Are there any other products in the inhalation therapy 
| section of 315 that can be used for anesthesia purposes? 
We have, once again, a respirometer. We have listed 
| bacteria filters. However, bacteria filters definitely cannot 


But there may be some which can be used in both 


Any others? 
There is some question which I am not really authorized 
(= answer. The one under cap A small e. Catheters may 
{ be possible under circumstances. 
You just don't know? 
I just don't know. 
I believe you said that North American Draeger sells 
| some of its equipment through dealers and some direct? 
lA Theat is correct. 
Q You sell human anesthesia equipment through both 
| dealers and direct sales; is that right? 


Correct. 


Q And’ you sell all your veterinary equipment through 


! 


| dealers’? 
1A With some exceptions, yes. Some veterinary schools or 
if 


hospital accounts. 


Q Is there some particular part of the country where your 


| human anetthesia cquipment sales are handled directly by you? 
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i A Roughly between Washington and New York City. On the 
| Last Coast, we try to handle direct. Then there are some 
house accounts which are universities where we sell direct. 
Q You sell some of your equipment to Government agencies 
| from time to time? 
1A On ware occasions, yes. 
| Q So, you have bid on requests for proposals for anesthesia 
| equipment? 


In general, most equipment sold to a hospital goes through 


Q I see. So, a great deal of your business is done through 
| bidding? 
| A That is correct. 
0 In selling to dealers, would I be correct in assuming 
| that you could typically sell at some discount? 
A There are discount schedules and dealer price lists. 
Do you also sell any of your products to original equip- 
; ment manufacturers? 
That is correct. 
me) How do you price them? I am not asking for prices. But 


how do those prices relate to bid prices? 


| 
| 
| bids, not only the Government, | 
| 
| 
| 


i A They are separately, normally, calculated. There are two 
different cavegories. One is an exclusive production of an 
| item for another company which they request to purchase from 


|us exclusively. Tais would be priced with the nomnal profit 


OS eu 
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| margin. Other equipment is mostly sold under normal discount 


| schedules. 


1 Q In these sales to original equipment manufacturers, you 


' 
" 


4 || 
J 


| 
i 


| 
| 


2 you seli to dealers? 


are selling at a percentage discount from list, again? 


A That is correct. 
Q 


But it is a different percentage than the percentage 


Now to my knowledge, no. I can only remember one 
| occasion when two other manufacturers, one order which 
| specifically was imported from Drager for this purpose. 


But).in general, no, it is a normal discount schedule. 


That is correct. 


i 
i 


| 

{ 

| 

|: 

c Some of your direct sales are made at list? 
| A 


11 Q So that the sales figures that you have included on 
| Exhibit 315 and 315 include sales which were made at list; 
> | is that correct? 
Right. 
They include sales that were made at dealer discounts? 
Correct. 
Competitive bidding? 
That is correct. That is the actual sales taken from the 
| Figure taken from the invoice. 
ie What was the $25 million estimate that you gave us earlier? 
| Was thet total retail sales of all anesthesia equipment? 


A The question was asked, the sales of the manufacturers. 


g 


10 


I was referring to the manufacturers. 


| 
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Q You understood the $25 million number to be sales of 


* 


manufacturers in the United States? 


A That was my understanding. The question was road 


several times, rephrases and reasked. This question contains 


| 4 double sales, possibly of certain itens. Because certain 
products are sold twice. 
HQ It does not contain sales by foreign manufacturers in 


ithe United States? 


A it was included. 
1Q ii: was ineluded? 
| 
|A Ii: was included. Original manufacturers and foreign sales. 
Hg [ thought I understood you to say you understoc the 


| * 

|; question to be sales by the manufacturers you had named. Am 
“<i 

te correct in that? 

| * 

iA Rig ht. 

10 Ard there are foreign manufacturers of anesthesia equip- 
it 

|ment selling in the United States? 

A Yes. 

1Q So that $25 million was, to the best of your estimate, 
oF all inhalation anesthesia equipment and accessories sold 


iin the United States? 


} A Yes * 
iQ Irrespective of where the products were nade? 
iA Okay. 


= eigenen 
ete aed 


smn 
soaseeaeeeemmeeeesieemadiemiateeeanemiaae rane seammeeeeeemeenee a eee ee 


rms: at 
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Strictly speaking, if we were to compare the sales 


ve which you have given to us in Exhibits 315 and 315 
| with that $25 miliion figure, we would be compering apples 
4 jand oranges? The $25 miliion figure is retail level pricing? 
SA No. 
6 | MR. PURCELL: Objection, Your Honor. 
7 | JUDGE BARNES: He said no. 
8 | THE WITNESS: No, it in the same base. It is our 


j 

| 
i oa * Ld hl 

9 lai We sell either to dealers or it is our -- I have 


% | 7” 
10 || to explain the procedure. The computer takes all entries, 


17 


| and each item on one run and each customer on the other run. 
@ | The computer lists the total sales. Now, if this customer, 
i3 || for example, the one customer pays a list to the computer 

14 | called list price, the dealer price on a discount on the 

iS | computer lists the actual value, the dollar average the 


iO || dealer pays for it. That is our sales at North American 


17 Draeger. excluding stock return. 

18 { This was the same procedure, in my estimate. 

i9 | By My, Kaplan: 

20 g I see, All right. I am glad you have that clarified, 

va | | if nothing else. 

22 | Now, on Exhibit 315 on page 7, I believe you listed 
23 a number of other products that were not included in the 


4 | specifics of the subpoena you received as being inhalation 


25 || anesthesia equipment, such as anesthesia analyzers. What is 
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North American Draeger sells a piece of equipment which 
2 || measures respiratory concentration, anesthetic concentration 
in the expired gas of the patient which analyzes practically 
the anesthetic. 
Q Foo what purpeze would an anesthesiologist use that 
piece of equipment? 
A There are various purposes. One purpose would be to 


control anesthesia with it. Certain expiratory concentration 


| 
| 
i 
i 
1 
| 
| 


|| indicates a certain alveolar concentration, and by that, a 

i 

| certain level of anesthetic is absorbed in the brain tissue. 
| That would be one purpose. 

| The other purpose would be to test the unit in 

| order to check the accuracies of his vaporizers. 

H 


Is 4 Q Anesthesiologists keep very close track on the condition 


" 
} 


‘ef patients while he is under anesthesia; is that correct, 
|'and your equipment is Aentatih suit that need? 

TA No. Our equipment, basically, is designed to administer 
| anesthesia as an active tooling by the anesthesiologist. 

| he record contains more data about the results which will 

| be obtained by administering anesthesia. 


MR. KAPLAN: I am sorry, Your Honor. Could I have 


‘thé rest of that answer? 


JUDGE BARNES: Would you read the answer, please? 


(The reporter read from the record as requested.) 
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THE WITNESS: Do you want me to give an explanation 
of that? 
| By Mr. Kaplan: 
1 Q I didn't understand what you meant by tine the words, 
| contains more data about the results. 
iA The anesthesiologist will state the stage of anesthesia, 
blood pressure, heart frequency, breathing efficiency. These 
are not parameters which we give the patients. ‘These are 
{ the resuits of the anesthesia. 
Q I think I understand your statement now. One of the 
| features you build into your equipment is the ability for an 
anesthesiologist to keep track of the level of anesthesia 
so that he may administer what he regards, in his medical 
| judgment, as the proper amount of the anesthetic agent? 
To a very small extent. We are talking about two differen 
things. Number one, the, anesthesia machine administering 
: anesthesia to the patient and the feedback from the patient 
‘to the enesthesia machine. Now, the major part of the 
| anesthesia machine is the active part. We are not deine strong 
| in the feedback loop. That means monitoring equipment. 
| Q I see. Your cha*acterization of Draeger is that Draeger 
| is not technically strong in the feedback loop; is that what 


you mean? 


“ 


a I am afraid the whole industry is not very strong in 


} that. 
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it Q But the industry does and make an attempt to work 
with that feedback loop? 
A increasingly, yes. 
Q There ave various kinds of monitoring and measuring 
devices that are manufactured and sold by companies that make 
anesthetic equipment; is that right? 

That is right. 

And in fact, you sell anesthesia analyzers? 

Thet is correct. 

And you sell oxygen meters? 

Oxygen meters, right. 

You sell respiratory pressure gauges? 


Thét is correct. 


A 
 Q 
1 A 
Q 
A 
'Q 
A 
[| Q 


You sell as an accessory to your anesthesia machine 


fs 


blood pressure gauge? 


> 


That is correct. 
Q And an anesthesiologist who was concerned with the 
blood pressure of nis patient wouldn't have to buy a Draeger 
machine with a Draeger blood pressure gauge. He could have 
' another blood. pressure gauge; is that correct? 
| A Thet is correct. 
Q Dic your $25 million figure include sales of blood 
pressure gauges, generally? 
A Thet includes it. 


Q In ineluding sales of blood pressure gauges, you had to 
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make some kind of estimate as to proportion of blood pressure 
gauges which were used for anesthesia and the proportion that 
‘are not, correct? 
A Right. 
Q Whet information did you have that prompted you to make 
that kind of estimate? For example, do you know the total 
sale of blood pressure gauges in the United States for 19727 
A I stated my figure was an absolute guess without any 
9 | data. So, I have no datas on the blood pressure gauge sales 
in the United States. 
Q We have the same problem of allocating equipment for 
'' many other items in that $25 million figure? 
| A Thet is correct. 
at Q I don't mean to be critical. I am trying to expose the 
basis of your guess, which we have to do. But you don't have 
i information on the total sales of any of the others of these 
| items of interchangeable equipment, some of which may be 
used for anesthesia purposes and some of which aren't, do you? 
| A I have no information. 
Q Apart from blood pressure gauges and anesthesia analyzers, | 
f there are still other items of medical equipment that we 
haven't heard anything about here today that an anesthesiologist| 
| uses in conjunction with administering anesthesia, aren't | 


| there? For example, an anesthesiologist might well use a 


t 
| eardiac monitor? | 
| 
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He may, yes. 

He might well use a stethescope or similar instrument? 

He will, almost in every case. 

Thos: devices would be used for the same general 
purpose that of providing feedback to the anesthesiologist 
| on the effect of anesthesia, as the anesthesia analyzer might 
be? 
| A Correct. 

Q Did your estimate of the total market for inhalation 
_ anesthesia equipment include all of these various kinds of 
|, monitoring devices? 

A To the best of my knowledge, it did. 

Q Again, these are instruments or pieces of equipment 
with multiple uses in the medical field? 

A That is correct. 

Q This is another instance where you had to make some 

! rough allocations, as best you sould, in arriving at your 


| estimate; is that correct? 


| A That is right. 


1 Q Now, apart from the s*les that are Listed on Commission 
exhibits 314 and 315, did Draeger have any other sal-s of any 


other types of products in 1972 or 19737 


wie In the United States? 


9] Let me vestrict my question to North American Draeger 


in the United States, yes. 
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There were 4 small percentage of rental of equipment. 
Rental? 
Yes, and repair sales, service contracts. 

Q But you don't manufacture or sell any kinds of equip- 


S| ments that are not on Exhibits 314 and 315; is that right? 


A No. 


Q Now, are you aware of the existence of other products 
that are used for inhalation anesthesia or for inhalation 
therapy that are not specifically listed on the subpoena 
specifications that you used in compiling Exhibits 315 and 
315? 
A Nothing of significance. 
1 @ In manufacturing your anesthesia machines, North American 
Draeger produces some of the components and buys others; is 
that right? 
A And contracts out. 
Q So, you have three sources: You manufacture, contract 
‘out and you buy? 
A Right. 
1 Q For example, you import the anesthetic vaporizers from 
| Saee Werke? 
A That is correct. 
Q And there are a number of different brands of anesthesia 
vaporizers availabie in the United States today, are they not? 


A Thet is correct. 


4 2085 1112 


Q In addition to Draeger, there are Porregger, Cyprane 


| vaporizers and Penlon vaporizers. 
A That is correct. 
Q There may be others? 
A Yes, there are. 
1 Q Another component of an anesthesia machine is a flow 
| meter; ise that right? 
A That is correct. 
Q For the North American Draeger machine, you purchased 
flow meters? 
A We do. 
Q There are a number of flow meter manufacturers in the 
United States from whom flow meters are available; is that 
correct? 
A That is right. 
Q Similarly, there are flow contro] valves in the anesthesia 
inachines which you purchase? | 
A That is right. 
Q There are a number of valve manufacturers selling in 
the United States today from whom such valves can be obtained? 
A i wouldn't know that. 
Q Is this because you --- 
A it is my understanding -- but I may be wrong -- that 
“most companies produce -- maybe they don't. It was my under— 


standing that larger company could be selling valves alone. 


A et A tet 
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But you just don't know what they were? 

No. 

You buy yours from Drager? 

From Drager. 

An anesthesia carbon dioxide absorber? 

That is correct. 

There are a number of manufacturers of those items? 
A That is right. 
Q The yokes that are sitting on the side of the machine 
that hold up the gas bottles or cylinders, those are readily 
available, are they not? 
A There are yokes available which do not necessarily fit 
each anesthesia machine. Either the anesthesia machine must 
be designed to accept the yoke or vice versa. 
Q In fact, the yokes are little metal forgings that are 


finished off in a machine shop; isn't that so? 


yt A A yoke is a forging. It contains a safety device, the 


connection of cylinders and in most cases also contains a 
check vaive. 
i Q Are there any other major components? Well, the 
anesthesia machine has a sheet metal frame? 
| A Sheet metal frame, table top, monitoring top and cabinets. 
Q That is‘just sheet metal work? 
_ Yes. 


Do you make those yourself, or contract out? 


1 


ATC. 21 


A It is also designed. 


Want . 


4 y 
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We have a specific shop that 
produces it. 
Q Have I missed any important element of an anesthesia 


machine during the last few minutes? 


lA There are a number of check valves in the anesthesia 


,machines to avoid the gas flowing in the direction you don't 


Normally, pipeline inlets into the anesthesia machine. 


| But that is about it. 


Q is it possible to buy those components in the United 
States, too, from several sources? 


A Yes, that is possible. 


'Q So, in some, I think it would be fair to say, would it 


not, that you can either buy or contract out on a very simple 


basis every single part of any anesthesia machine. Isn't 
‘that so? 
A T would have to answer with yes. 


JUDGE BARNES: Off the record. 
We will adjourn until 2:09 o'clock. 
(Whereupon, at 12:30 p.m., the hearing recessed, 


to reconvene at 2:00 p.m., the same day.) 
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AFTERNOON SESSION 


2:00 p.m. 


PETER SCHRELBER resumed the stand and testified 
further as follows: 


| 

CROSS-EXAMINATION (resumed) | 

By Mr. Kaplan: | 
| 


Q This morning, sir, I think you told us that your principal | 
competitors in the inhalation anesthetic equipment and sccesnor 
ies field were Ohio, Forreger, Fraser Sweatman and Harris Lake. 
Do you recall that? 


A That is correct. 


| Q Those are not necessarily your principal competitors, or 
|| @ven the principal competitors on very piece of equipment in 


|| this field, correct? 


A This is correct, yes. ben 
{ Q For exemple, on anesthesia ventilators, some of those com- 
panies perhaps don't make them, correct? 
lg And thexe are other companias not on that list who do? 
lA That is correct, too. 
Q And there are other companies not on the list you gave 


thie morning who ee very substantial competitors in the anes~ 


i 


|| thesia ventilator field, correct? 
' 


| 
| 
A That is correct. 
| 
1A Companias not listed by me? 
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Q Correct. 


} 
A Weil, I wouldn't know any answers, but it is possible, | 


Q For example, on that list of Ohio, Forreger, Dupaco, Prase:: 


| 
Sweatman and Harris Lake, you didn't include Bird Corporation? 


| 


Q) Their relative rankings vary? 


A That is correst, too. 


Q { think also this morning you defined anesthesia as the 


A Au, GLaep. 
| Q “e~Gome Loreign agent, is that correct? 
A You. 
.) Now, the use of anesthesia equipment and inhalation anes- 


A i chink I did for ventilators. | 
Q Well, we had several. | 
A It was a different question, maybe, 
Q it was different lists. | 
A Yes, okay. | 
Q But from product to product, the point is, the companies | 
involved vary, correct? | 
4 That is correct. | 
i 
| 
| 
| 
| 


process Of cundering a patient insensitive to pain and paralyz- 


ing him through the use of --« 


thetics ig not the only way of administering anesthesia, is tha 


correct:? 


\ That, ds correct. 


ee Se ee 


mt-3 


_ A That is correct, yes. 


| Q There are various ways of keeping patients‘ lungs free of 
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Q There are also other drugs that are injected? 


: 
| 


A Correct. 
Q There may be other processes as well? 
A That is correct. 


Q I think also in defining the term "respiratory care,” this 
morning, you said that it was treatment of a patient who has 
insufficient spontaneous breathing in the keeping of his lungs 
free of secretion, is that accurate? 

A This is as accurate as I can come up with a statement. 


Medically, there might be a better statement possible. 


secretions, are there not? 


Q There are some drugs that are administered? 
A That is one way. 
Q And, as a matter of fact, the use of various mechanical 


suction devices is also existant in this field? 


te n-ne 


A That is one way, other way. 


You do not manufacture any such suction equipment, do you? 


A No, we don't. 


1 Q Do you know of any other ways of keeping a patient's lungs 


free of secretions? 


A With a type of ventilation which maintains a higher mean 


alveolar pressure. 


@) You have used that term before and I have some remote 


| 

i} 
} 

ti 
i} 
1} 
if 
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hunch that maybe I know what it means. But perhaps you can 
explain what it means, what the alveolar pressure is and what 


its significance is. 


A There are basically three different kinds of artificial 


In one system, you produce a positive pressure in the lung 
during the inapiratory phase and the negative pressure during 


the expiratory phase. 


| 
ventilation. | 
| 
| 
There is a second way you produce a positive pressure in | 

the lungs and you allow your patient Spontaneously to exhale, 
sO that at the end of the expiratory phase, the pressure .n the 


lung equals the atmospheric preseure. 


‘ 


There is a certain way you produce a positive pressure in 


atmospheric pressure, but keep an expiratory pressure which is 


| the lung, but you do not allow your patient to exhale to the | 


above atwospheric pressure which, under circumstances, may pre- 
vent a traumatic wet lung effect or some liquid passing from 


the liquid part of the lung into the gas part of the lungs. 


| Q Tf I can just try to simplify that a little bit; let's see 


if we can do it without any loss of content. 
There are three kinds of ventilators, right? 


A No, it may be in the same ventilator. 


| €unctions? 


| @ I see. The same ventilator may be capable of three | 
| 


mt-5 


KOK 


™m 
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Q And basically, you make it easier for the patient to 
exhale by creating negative pressure outside? 
A Right. 
Q You let him exhale naturAlly? 
A Right. 


Q Or you make it more difficult for him to exhale? 


| A Yor retard the exhalation. 


Q Now, some ventilators can do one and not the other of 

these things, is that right? 

A That isa correct. 

Q And some of the different manufacturers of ventilators 
make one and not the other types of @yuipment, is that so? 


A That is so; or it may be an accessory to the ventilator. 


—Q And these pieces of equipment, I assume, have different 


! and specific medical applications? 


| 
} 


A This is correct. While it must be understood that during 


| the same course of ventilation, one specific patient, you may 


| 


' 
| 


| 


| change your treatmant. 


MR. KAPLAN: Of course, of course. 
No further questions, Your Honor. 
Thank you. 
MR. WOLLEN: Just a question or two, Your Honor. 
By Mr. Wollens 
Q Mu. Schceiber, do I correctly conclude from the testimony 


this moxning that North American Draeger does not sell any 


| 
| 
| 
| 
| 
| 
| 
| 


 uEnEEnnnneenen=s ee 
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gases? 
A North American Draeger does not sell gases, no. 
Q Thank you. 

No. 


JUDGE BARNES: Mr. Purcell. 


MR. PURCELL: I have just a few questions, Your Honor} 


REDIRECT EXAMINATION 

By Me. Purcell: 
Q Mr. Schreiber, you testified on cross-examination that 
products listed in your response to our subpoena under the 
inhalation anesthetic equipment area, specifically airways, 
Y-pieces, oxygen meters, were occasionally used for, or could 
| possibly be used for inhalation therapy purposes, is that 
| correct? 
| A That is correct. 
MR. WOLLEN: I odenkien the form of the question, 
| Your Honoz. This neither exhausts the category of products 
that Mr. Schreiber testified about, nor does it accurately por- 
tray his testimony. 

JUDGE BARNES: I would like to hear that question 
| over uygain. 
| (fhe record was read by the Reporter.) 
JUDGE BARNES: The question is fine. 
He did not intend his question to be all-inclusive. 


MR. PURCELL: That is correct. 
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By Mr. Purcell: 
Q Mx. Schreiber, is it a common practice for these pieces, 
items, to be used for inhalation anesthetic purposes, and then 
be used for inhalation therapy purposes? 

MR. TOPKIS: And, then, be used for what? 

MR. PURCELL: For both purposes. 

JUDGE BARNES: It is a common practice for both of 
those items to be used for both purposes? 

MR. PURCELL: That is correct. 

JUDGE BARNES: And both items in your question? 

MR. PURCELL: That is correct, Your Honor. 

‘MR. WALKER: Your Honor, the witness has indicated 
f he considers this to be a medical question and it isn’t within 
| his knowledge to respond. 
| MR. TOPKIS: Sorry, could I hear Counsel's comment? 
MR. WALKER: Yes. The witness has indicated that he 
i considers this to be a medical question, more than one that is 
| in his ¢ield of knowledge. 
H JUDGE BARNES: To your knowledge, are they used for 
| both puxsposes? 
| THE WITNESS: Yes, they may be used. But I could not 
even guesr any percentage figures, how often it happens. 


|| By Mr. Purcell: 


i Q Mr. Schreiber, directing your attention to human and 


|| veterinary anesthesia machines, is the production technology 
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used to produce these machines the seme? 

MR. TOPKIS: Production technology? 

MR. PURCELL: Production technology. 

MR. TOPKIS: I don't know what that means. 

JUDGE BARNES: Manufacturing technology. 

MR. PURCELL: Manufacturing technique. 

MR. TOPKIS: Well, in the light of the witness’ ear- 
i lier testimony, now these machines are made up of various eas 
{ that are readily available, and how you use sheet metal and | 


| wheels, I suppose, for the carrying device, I don't understand | 


| this question about production technology. 


THE WITNESS: I do, yes. 


JUDGE BARNES: You may answer it. 


j 
JUDGE BARNES: Do you understand that question? 


| THE WITNESS: The know-how in production, the train- 

ing and skill of the people, that is the way I understand it, 

| is the same for both pieces of equipment. 

i MR. PURCELL: Your Honor, we have no further questions. 
MR. KAPLAN: No questions, Your Honor. | 
Thank you, Mr. Schreiber. 
JUDGE BARNES: Mr. Schreiber, thank you very much. | 

(Witness excused.) | 

JUDGE BARNES: Mr. Purcell, we have another witness, 

| or is he available now? 


MR. PURCELL: Yes, Your Honor, and he is available. 
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Mr. Nickel has gone to indicate that. 

Your Honor, my understanding of the next witness, he 
5 | is not here and he will be available in a few minutes. 

JUDGE BARNES: What is a few minutes? 

MR. PURCELL: Five minutes. Could we take a five- 

| minute break? 

He was told to be here at 2:00 o'clock, Your Honor. 
MR. NICKEL: At 2:15 p.m. 


JUDGE BARNES: We will take a five-minute recess, 
{A brief recess was taken.) 
MR. KRULLA: Your Honor, Complaint Counsel call Mr. 


|| Kuehn to the stand. 


BERNHARD K. KUEHN was thereupon called as a witness 


|| for the Commission and having been first duly sworn, testified | 


i as follows: 


| By Mr. Kruilas 

Q Mr. Juehn, would you please state your name and home 
address for the record? 

A Bernhard K. Kuehn, Black River Road, Pottersville, New 
| Jersey. 


tare) Could you spell that? 


i oA Keu-e-he-n Bee-ren-h-a-r-d. 
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Mx. Kuehn, ave you presently employed? 
I am self-employed. 
How long have you been self-employed? 
Since the fourth of May. 
And who was your last previous employer prior to that? 


The Chemetron Medical Preducts Division. 


(| Q In what capacity were you employed by Chemetron's Medical 


| Products Division? 
i A General Sales Manager. 
1 Q And how long have you held that position? 


1 A Bight years, eight to 10 years. 


| Q And what were your duties and responsibilities as General 


Sales Manager? 
| A Compiete responsibility for the sales and marketing of 


| oxygen, anesthetic gases and related equipment. 


, i Q Did you hold any previous positions with the Chemetron 


i Medical Products Division? 

1 A < was Assistznt Sales Manager, and prior to that, I was 

a District Manager. 

Q And how long totally have you been employed by the Cheme- 
tion Medical Products Division? 

im April i, 1965. 

Q Aad prior to that date, what employer? 

} A I was with the McGraw-Edison Company, Medical Products 


Divisica, which was acquired by Chemetron oa April 1, 1965. 


A 
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ow long have you been in the wedical gases and medical 
equipment industries? 
A October 1949. 
Q In what business is the Chemetron Medical Products Divi- 
sion exgaged? 
A The manufacture of gases and related products. These are 
products for dispensing gases; therapy, oxygen and anesthetic 
gases. 


Q Would these include inhalation, anesthetic equipment? 


loa Yes. 


Would these include inhalation therapy equipment? 


Yes. 


| Q Could you define i: ilation anesthetic equipment? 
A 


It is apparatus that is used for dispensing anesthetic 


gasos and oxygen to a patient during a surgical anesthetic 

| procedure. 

| Q Is dental Analges'a equipment included in your definition 
1 of inhaiation anesthetic equipment? 


9 A Yes. 


(Commission Exhibit CX-316-A - C was marked for 


identification.) 


| By Mr. Krulla: 


/@ Mr. Kuehn, I show you Commission Exhibit 316 for saentitica: 


tion purposes. 


MR. TOPKIS: Excuse me. 
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Before that is shown to the witness, may I inquire 
if this is a document of which we have been furnished a copy? 
I don’t believe go, 

MR. NICKEL: Yes. 

JUDGE BARNES: Let the record show they have now n 
furnished a copy of the document. 

MR. KRULLA: This document has been requested to be 
| treated confidentially; and, if it is introduced in evidence, 
| to be given in Camera treatment. 
| By Mr. Krulla: 


Mr. Kuehn, do you recognize this document? 


Q 
1 A Yes, 
Q 


Could you explain to us what it is? 


4 f A This is a composite report of sales figures in two cate- 


|| gories, inhalational anesthetic equipment, inhalational therapy 
equipment. It was generated upon the request of the PIC. 

| @ Wa3 this document prepared by you or under your supervi-~ 
sion, your direct supervision? 

la It: was prepared under my supervision. 

| MR. TOPKIS: Excuse me. Could we have the precise 

| facts, without leading, Your Honor? This can often be a deli- 
cate matter, "it was prepared under my supervision." 

With all due respect to Mr. Kuehn, I would not want 

| take the responsibility for everything under my direction, 


|| and I am sure he wouldn't either. 


| 
| 
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JUDGE BARNES: Let's go a little more to the back- 
ground; when was it prepared, how was it prepared? 
By Mr. Krulla: 
Q Mc. Kuehn, you indicated this document was prepared at the 
request of the Federal Trade Commission? 
A That is correct. 
Q in what form was that request? 
A it was a written, subpoenaed form, and it was mailed to 
me thyough our corporate attorney. 
Q To what individual was that subpoena directed? 
A To my attention, through the corporate attorney. 
Q Ani what steps did you take to carry out the directions of 
this subpoena? 
A I consulted with our Accounting Staff, the Assistant Comp~ 
troller, and our Planning Manager. 
Q Arsi after consulting with these individuais, what further 
steps were taken? 
A They generated this report of composite figures. 


Q Have you seen a copy of those figures, or that report, 


| prior to this time? 


A Yes. I reviewed it prior to forwarding it to our corpora 
attorney, who forwarded it upon request to FTC. 
Ro you Colieve the information contained in that document 


ucace to the best of your knowledge? 
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MR, KRULLA: Your Honor, I move that Commission 
Exhibit 316 be adinitted into evidence for identification pur~ 
poses. 


MR. TOPKIS: A few questions on it, voir dire, Your 


Honor. 


JUDGE BARNES: Yes, sir. 


| 
VOIR DIRE wae ee | 
| By Mr. Topkis: 
| Q Mx. Kuehn, who typed this, sir? 
A My Secretary. 


| @Q And I see in it the language “Our Category 65." What does 


| that refer to, sir? 


} A That is an identification for surgical anesthesia equip- 


14 ment and related merchandise. 


15 } Q That is an identification in your computer system, data 


ei 


16 | processing system? 

| A Yes. 4 
ig | Q@ And what does 65 include? 

19 } A Surgical anesthesia machines and rolated accessories. 


items that are an adjunct to a surgical anesthesia. 


o 


21 || Q Ané I notice, since you bave requested in Camera tresetmant 


22 | of this document, I am going to --- 


, he 
& 


bees Your Honor have a copy of it? | 
JUDGE BARNES: No. | 


25 i MR. TOPKIS: Might: I show you the one from which I 2 
| 


on 


—* 


10 
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1 read over Your 'lonor's shoulder? 
‘ Lae. « | 
t to} / " Cy") j thy ,. Fou | 
t 
' 
| 
' i ES Fy Cems 
! 4 Mr | r ¢ total 
i On ; OQ} @ ove } | 
| 
lent Lationa | 
i ia ti ‘ >] 
thet you a rin ‘a to is 
yventh jure 138 a composite total 
sakegoxry 66 gure, 15s it not? 
f inhalational orcduct. 
Y question, six. My question is this: 
you have a nunber, right? 
2 under that does net produce the 
My Ltews that weren't identified 


mt~3.6 
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in that first one, which would be an absorbent material. We 
couldn't break it out as to exactly what it was. 

Q What are these other items which account for more than 
two-thirds of your category of 657 
A Baralyme absorbent material, 


Q And what is it, please? 


A It is a CO absorbent material which is used in surgical 


2 
anesthesia. 


Q And that accounts for more than two-thirds of your cate- 
gory 65 sales? 
A Yes. 


Q Ia that made by anybody else? 


| A There are other competitive products, yes. 


Q tet is a chemical that is used in conjunction with anes- 
thesia machine, is that right? 
A It is an adjunct to an anesthetic procedure. it is used 
in a breathing absorber. 
Q I see. 

What else is there in your category 65, sir, that is not 
listed here? 
A That is it. 
Q And you see the language, “Included are following esti- 
mates,"with the word estimates underlinad? 
a Yes. 


Q Whose estimates are those? 


om 
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ilia The Assistant Comptroller's and the Planning Manager's. 


Q They made them together? 
A As well as myself, concurring with them. 


Q You reviewed them? 


4 Oh, yes. 

Q And concurred in them? 
’ A You. 
8 | Q Well, why is it, sir, that you have to use estimates here | 
eather than having the precise figures? 
A Because we don't break them out on a line-item basis. 
Q AL. you break out is your category 65? 
A Yes~ i 


Q So you took an estimate of what share of Category 65 would | 
bo xepresented by that chemical you mentioned a moment ago? ! 
‘ 
| 


A Yes. 
g | Q Ani gae machines, vaporizers, and s0 on, right? 
A Yes. 
’ Q Now, Category 66, there your sales are even larger than 


19 | Your saies of Category 65, do you notice that? 
yl a Yes. “hat le broken out separately. 
Category 66 is broken out separately? 
A (lio witness acdded his head.) 

JUDGE BARNES: The anewer is “yes "? 


THE WITNESS: Yes. 


mt-18 . 1132 ae 
By Mr. lophia: 


Q But just as a total, you don't have wny breakdown for 


any Of the compononts of Category 66? 


7 i Me. TOPKIS: Your Honor, I must confess that WG are 


rather at a severe handicap in trying to analyze estimates 

) based on underlying data which we haver’t seen, 

) I don't like to be adiff€ieult, but really, I think we 
are presiuded fron eftuctive cross~exarination without the 

Z underlying material. 

5 JUDGE BARNES: I think Complaint Counsel should try 

4 “oO a@etadiish what Category 65 .8, What Category 66 is, what 

5 | Category 63 is, in a little move detall before we can under- 

6 stand thie exhibit. 

/ MR. TOPKIS: Yhank you. 

ra) | By Mr. Krulila: 

} Q “:. Kuehn, which items in this Commission Exhibit 316 does 

20 | Chemetron menufacturea and sell? 

“4 JUDGE BARNES: Let's take it one at a time, which do 

, 13yY manufacture? 


by Mr. Rruali az | 


uy 


etd Weld, which of thase itemr does Chume 400 mManutacture? 


fs 
rh 
t 

, 


3 | A We don't manulactiee eny co@ Ltiwne: shown hera. 
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Q Ie that true for the entire listing? 


A No. 


3 | Q That is true with respect to what portion of this list? 
iA We manufacture baralyme, which is part of the composite 
5 figure on the top line. 

6 1 Q Do you classify baralyme as inhalation anesthetic 
7 || equipment? 

if | A In our organization, we classify it in the product 65 

9 category, yes. 

io || Q Chemetron's manufacture of hardware, permanent and dis- 

if posable, either reuseable or disposable pieces of equipment, 

i2 inhalation anesthetic equipment, amounts to what dollar value? 

3 MR. TOPKIS: Could I have that question back again? 

14 JUDGE BARNES: Read the question back. | 
15 MR. KRULLA: I withdraw the question, Your Honor. | 
16 | JUDGE BARNES: All right. 

17 ! By Mr. Xrulla:s 


13a | Q Aside from baralyme, what items in Category --- 


19 || MR. TOPKIS: Excuse my ignorance but is this lime 
20 | which comes in a barrel? A little difficult spelling over here, 
24 Mr. Kuehn, 


THE WITNESS: B-a-rea~l<-y-me-e. 


bh 


23 MR. TOPKIS: Fine, thank you. 
TIS WITNESS: It is a carbon dioxide absorbent mater- | 


.a1. 2% ia used in conjunction with anasthetic procedures. 
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Another material of a sinilar identity is a product 
called sodalima; S-o-d-a-1-i-m<e. 
MR. KRULLA: Could we have a moment, Your Honor? 
(Srlef Pauge.} 
By Mr. Krulia: 
Q Mc. Kuehn, does the figure listed in Document 316 for 
inhalation anesthetic equipment, Category 65 total, does that | 
figure represent the value of inhalation anesthetic equipment? | 
MR. TOPKIS: Wo, excuse me, please. 
Could we have the witness asked what that figure 
Means, cather than being led? 
JUQGE BARNES: All right, ask him what it represents. | 
By Mr. Xrulla: 
Q What does that figure represent? 
it. represents the gross sale figure, of ovr involvement in 


products: to the anesthesiologist, which we identify ae Product 


| 
| 
| 


65, Which includes: gas machines, vaporiuers, conductive rubber 
absorbers, miscellaneous parts, including the absorbent material 
| baralyme. 

JUDGE BARNES: How many of those products do you | 
| manutsctare, Mr. Kuehn? | 
THE WITNESS: The only one we manufacture is baralyme. 
| By Mr. Krullas: 
Do the sales of baralyme, or the tetal figure, the first 


figure jadicated in Commission txhibit 216, the ciscrepancy 
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|| between that and the subsequent five figures as pointed out by 


Mr. Topkis, what ig --<- 
A That is baralyme. 
Q Are all those sales in that differential accounted for 


by baralyme manufactured by Chemetron? 


5 hi A Yes. 


|, Q And all other figures under Category 65 consist of items 


of resale? 


) || A Correct. 


MR. KRULLA: Your Honor, I move that Commission 
Exhibit 316 for identification purposes be admitted into 
the record. 

JUDGE BARNES: Any objections? 

MR. TOPKIS: I don’t tnink it has been improved, 
YOur Honor. 

We still don't know very much about the underlying 
figures. And we have got some, we have got dental analgesia, 
|| pardon me, not broken down at all. 
| And, then, down at the very bottom, Your Honor, we 
see that the key item is utterly without definition, because 
it includes that terribly useful term "other," which is far 
larger than anything else. 

So, it would appear that the question that was put to 
Chemetcon by this specification wasn't sufficiently precise 


to draw forth useful response. 


‘ 
! 
i 


| 
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JUDGE BARNES: Mr. Krulla, I think you still have to 
| @licit other background information as to what is included in 
| Category 66 and what is included in Category 63. Otherwise, we | 
| really don’t know what is involved here. 

And also, I think you might want to put into the 
! record a copy of your subpoena specificaticas. 
| By Mr. Krulla: 

Q Mr. Xushn, the figure in Coumission Exhibit 316 before you, 
adjacent to Category 66, total figure, what does that represent? 
A That includes the sale of the analgesia dispensing unit 
| in the speratory, the piping equipment bringing the gas from 

a remote location to the operatory, such as valving, brackets, 


| dncludiag the manifold, which is the source remotely for gas; 


| 
| 
| 
| 
| 
| 


| which would Se manifolds for oxygen and manifolds for nitrous 
{ oxide. . 

i Q Are any of these items manufactured by Chemetron? 

| A The dental dispensing unit is not »sut everything else is. 
Q Can you identify, Mr. Kuehn, on a percentage basis, for 

| Category 66, those items which are of Chemetron's own manufac~ 
i ture and those items which are resale icems? 

} A Aa an estimate only, perhups 70 percent. 

h Q Aca in what category? 

' A Manufactured by vendor source. In other words, the dis- 
pensing unit for dispensing in the operatory. 


~Q Thea, 30 percent of this tigqure is Chemetroa's manufacture? 
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A Estimated because of the reasons that we Clearly stated 
earlier. 
Q Then, can you identify which items in Category 66 are 
manufactured by Chemetron? 
A Cextain segments of manifolds, wall valves, outlets for 
the gases and things of that nature. Zone valves. 
Q In category 63, Mr. Kuehn, are all of these -- can you 
identify which of these items are manufactured by Chematron? 
B Cur flowmeters and the balance ig not. 
8) Tae total sales figure, then, adjacent to flowneters, 
represents tha sole item of Chemetron't own manufacture in 
Category 63? 
A Correct. 

MR. KRULLA: Your Honor, I move again that Commission 
Exhibi: 316 be admitted into evidence. 

MR. TOPKIS: Your Honor, I am sorry, but --~ 

MR. KRUGLA: If you desire, Your Honor, we can 
attach the subpoena specifications. 

JUDGE BARNES: If you have, I would like a copy, and 
a copy of the exhibit also. 

MR. TOPKIS: Well, Your Honor, it would appear that 
whet we have been given here is the end product of the data 
processing system maintained by Chemetron, and at the very 


Least, £ think in offering something like that, Complaint Coun~ | 


Bel, in asking us,in effect, to let it come in blind, Complaint | 
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Counsel ought to let us see the definition used by the data 
processers. Ail data processing systwums have definitions pre~ | 
pared by the programmer, and used in the administration of the 


data precessing systen. 


+ haven't the faintest desire to challenge Mr. Kuehn, | 


} 
but XY imagine he is as much at the mexcy of the data processing) 


system in his office as I aw in mine. 

I perhaps have a vague idea what we mean by “Our 
Category 63," but I wouldn't want to be cross-examined on it. 
And I think he is necessarily in the same boat. And this idea 
that the last item should be bigger by far than any other, 
really doesn’t help us at all. 

MR. KRULLA: Your Hoaor, the only items we are con- 
cexned with in Commission Exhibit 316 are those of Chemetron's 
own manufacture. The rest of tha items on this document are 
résale items. We have identified the items of Chemetron’s ow 
manuLacture. 

JUDGE BARNES: Well, then, you would be offering 
Exhibit 316 to show under Inhalation Therapy Equipment, 
flowmeters? 

Mm. KRULLA: That is correct, Your Honor. 

JUOGE BARNES: You would be offering under item, 
under Category 65, the difference between the figure shown and 
che total, which is the baralyme? 


Mi. KRUGGA: Correct, four Honov. And alue under 
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| Category 66, dental analgesia, 30 percent of the figure shown. 
JUDGE BARNES: Which was of --~ 
MR. KRULLA: Chemetron’s own manufacture. 
JUDGE BARNES: And what were those items,again, under | 
item 66, that you manufacture? 
THE WITNESS: The valves, outlets in the operatory, 
brackets and manifolds. 
MR. TOPKIS: Your Honor, I have no objection, in the | 
light of what Your Honor has just brought out, except I would 
like to ask the witness one or two questions about this last 
item. 


JUDGE BARNES: All right. 


itself, 
VOIR DIRE 


By Mr. Topkis: 


| 
MR. TOPKIS: The 30 percent that Chemetron makes | 
| 
{ 


Q These are, do I gather, fittings attached to a wall, | 
through which nitrous oxide and oxygen come to the dental operat- 
ing room or dental procedure room, is that right? 

| A Yes. 
Q Would it be accurate to describe them as pipelines and 
related fittings? 
A The pipeline itself, as far as pipe or tubing, we don't 
seli. Sue it is the outlet stations, the valves, and the 


manifolds. 


~ 
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Q Por the pipeline? 
A Fox the pipeline. We do not sell tubing or brass pipe. 

MR. TOPKIS: Right. 

Your Honor, on the basis of Complaizxt Counsel's 
announcement at the outset that they are not concerned with 
pipeline systems here, I woulé hold that this last iten is 
ixrelevant. But I don’t have any objection to receipt of the 
exhibit. fox the first two itens, namely, produczion of flow 
meters and of Laralyme. 

‘ MR. KRULGAs That is fine with Complaint Counsel, 
Your Henor. 


JUDGE BARNES: Will vou withdraw your offer of Cate- 


MR. KRULLA: Yes, Your Honor. 

JUNGE BARNBS: All right. Cr that busis, I will 
receive Comigsion Exhibit 316, and I am going to attach to 
316 the specifications of subpoena that wera served on Mr. 
Kuehn, 2o we wlll now have 316-a-B and ¢. 

A is the figures which have b3en produced, and B and 
C are tie subpoena specifications. 

And I am going to receive this Exhibit in Camera. 

(Commission Exhibit CX-316-A, B and C was received 


in evidence in Camera.) 


| By Mr. Krullas: 


0) iy Kuchn, to whom does Ctemetron )raxvket: inhaletion 
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anesthetic equipment and accessories? 

A To hospitals, principally the specialty of anesthesiology. 
Q How does Chemetron distribute or market inhalation anes-~ 
thetic equipment and accessories? 


A Direct, through direct marketing and sales efforts. 


A Yes. 
Q Can you indicate the size of that sales force? 


A Approximately 75 people. 


cy 


Q Does Chemetron also distribute and market inhalation anes-| 


Q Does Chemetron have its own sales torce? | 
| 
} 
thetic equipment through dealers? | 


PrN Yes, a amall percentage. 
Q In what area of the United States does Chemetron market | 
A On a nation-wide basis. | 


| 
inhalation anesthetic equipment and accessories? | 
} 
j 


Q And from what. point does Chemetron distribute these items 
of the inhalation anesthetic equipment and accessories? 


Q Does Chenetron market these inhalation anesthetic equipmen 


and accessories nationwide from 8t. Louis? 


ri) 


A That is the control center. We have five regional sales 


end macketinyg centers. 


be frow what aireaa? 


Q But the physical transportation of items of equipment wou i 
Pron St. coulis. 
| 


% 


mt-28 


into making on bits of paper, whether this material appears 


in the Cansus form as to which we have already stipulated? 


he he “he 
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Q Is that true with respect to resale items, items that 
Chemetcon purchases from other manufaccurers? 


P Yes, St. Louis «<< 


Q Thoee would be handled through St. Lovisa? 


A Yos. 


Q Does Chemetron's Medical Products Division sell medical 


gases? 
A Yea. 
Q MR. KROLLA: Could wa have a moment, Your Honor? 


JUDGE BARNES: Coammiseiar Exhibi« 316 received in 
evidence in Camera will be gubject —» the protective order that| 
i have entered. | 
by Mr. Arulila: . ! 


Q Mc. Kuehn, we would like to know in 1972, what Chemetron's 


| 
Bale, value of shipments of medical gases was? I understand | 
that this is confidential information. | 

Can you mark it down on a piece of paper, and to be sweated 


; 
or for which we will request in Camera treatment? | 


MR. TOPKIS: Could we know, Your Honor, before we get. 


JUDGE BARNES: I think we should develop whether or 
not this is in previous salez figures received or is this a 


‘separate iteu, oz something of that nature. 


ho. KRUIGA: Your Honor, this is a separate item. It | 


2 
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is included in the total which is included to Census, but we 


do not have a separate break-out for this figure. 

MR. TOPRIS: We don't have it for anybody else, 
elther. What is the point of getting it for Chemetron? 

MR. KRULLA: The relevance of this figure will be 
clear if you will allow me to progress. 

MR. TOPKIS: Well, I have to pull back in the face of 
that kind of supplicatiun. But may I have defined what are 
medical gases? 

JUDGE BARNES: I would think so. I have been wonder~ 
ing about medical bases all through this proceeding, where 


they should be treated. 


oa eaeeeaesseneneaaieenanntanattntiaeniaeea 
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Mr. Krulla: 


Mr. Keuhn, what gases do you consider to be medical gases? 
Gases that are identified for use by the anesthesiologist 
surgical anesthesia procedures, or gases that are required 
dentists for analgesia rrocedures. 
Of those gases, what g2ss are produced by Chemetron? 
MR. TOPKES: Could we know which they are? 


JUDGE BARNES: Let's name them first, and then --- 


By Mr. Krulia: 


sth 


9 | 
10 li Q Could you name those gases? 
1 A Oxygen, nitrous oxide, cyclopropane, ethylene. 

i ‘ 
13 1 Q Are all of theses gases marketed by Chemetron? 
a Ge | 
ft | A Yes. 
1o |! 

' 
14 Q Are all of these gases marketed by Chemetron's Medical 
d i 
. || Production Division? 
- if 

1A Yes. 
16 || 
7 Q Dees Chemetron produce all of these gases? 

A No. 
i8 } 
! Q Which of these gases does Chemetron produce? 
9 | 

{ 
me } A Oxygen and cyclopropane. '. 
20 1 ¢ 
r JUDGE BARNES: Do you have a correction te make? 
ri 

: 
an THE WINTESS: We did manufacture cyclopropane up 
ae |} 

' 

|| until the First of May, and we have sold the cyclopropane 
23 | 

operation. 
24 
ao 

Pe. 


— 


mo~? 


16 


Ms 
we 
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By Mr. Krulla: 
Q Mr. Kuehn, to ye knowledge is there a difference between 


medical oxygen as distributed by the Chemetron Medical Products 


A The same manufacturing process is used in preducing a gas 

for either application. 
JUDGE BARNES: Is there a packaging difference? : 
THE WITNESS: There is a packaging difference. 

By Mr. Krulla: 

Q Mr. Kuehn, the 1972 sales by Chemetron of medical gases, 

in dollar terms, I understand to be a confidential figure. Can 

you indicate that dollar figure on a piece of paper, for which 


Commission .ounsel will request in Camera treatment? 


A Yeu. 


Division, and oxygen distributed as an industrial gas? 
' 


JUDGE BARNES: Mr. Kuehn, mark it on a piece of paper 
and we will pass it around to the parties. 

THE WITNESS: Now, so that I understand the question, 
this is for medical gases and oxygen? 
By Mr. Krulla: 
Q Mr. Kuehn, this would be for medical gases as you have 
definec them, including medical oxygen. 

MR. TOPKIS: Whether or not manufactured by 
Cheme tron. 

MR. KRULUA: Whether or not manufactured by Chemetron 


total sejles. 


bo 
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MR. TOPKIS: That is a new, terribly useful figure 


we are going to have. 

JUDGE BARNES: Let me ask you, Mr. Kuehn, does 
Chemnetron manufacture all of their medical oxygen? 

THE WITNESS: Yes. 

JUDGE BARNES: Yes. All right, then, the gases 
that you concider to be medical gases, what was your total 
dollex tale -- in 1972? 

MR. KRULLA: Yes, Your Honor. 


JUDGE BARNES: In the United States. 


MR. THURMAN: Your Honor, I think the proper procedure 


is to get an envelope and put that in and mark it confidential 


if I may, I will. I don't know how you want to handle it. 
JUDGE BARNES: I will receive it in Camera like 
any other exhibit. 
All right, Mr. Krulla, let's show this to the 


Respondent's counsel. And assign it an exhibit number for 


identificaticn. 


MR. KRULLA: Your Honor, Complaint counsel marke this 


‘ 


Exhibit 322. 
(Tie document referred to was marked commission's 


Exhibit CX-322 (in Camera) for identification.) 


MR. LYNCH: Your Honor, can I have a minute with my 


witness? 


JUDGE BARNES: Yes. 


—, 


(fhe witness confers with Mr. Lynch.) 


LLL CALL ETN Nt titties cn iiatisisliiialmetiuiccittteettn atin: etisalat stampa 


| 
| 
| 
| 


i 


me~4 
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MR. TOPKIS: Your Honor, could we defer treatment 
of this? I am really having, as of course Your Honor will 


understand, a little in difficulty trying to cross-examine 


| about a figure which just comes at me out of the blue. Whether 


it presents ine with any problems, I can't know, because I can't 


talk with my client about it. 

So, I am trying, by means, to develop some feel for 
it, so if we can pass on. 

JUDGE BARNES: All right, we will pass on and 


reoffer it before the witness is excused. 


i By Mr. Krulila: 


Q Mr. Kuehn, in July of 1972, did you meet with representa~ 
tives of BOC? 

A Yes. 

0 What was the purpose of that meeting? 

MR. TOPKIS: Objection, Your Honor. 

By Mr. Krulla: 

Q What did you understand to be the purpose? 

MR. TOPKIS: Now --« 

JUDGE BARNES: What was said at the meeting? 

MR. TOPKIS: Yes; with whon? 

JUDGE BARNES: What was said? 

By Mr. Krulla: 

Q Wit whom did you meet? 


A gentleman by the name of Ray Williams. 


“ 


0 
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Do you know what Mr. Williams’ capacity with BCC was 


at that time? 


iA 


He was in a top managerial capacity of some sort. I don't 


; recali whe exact identity of the position. 


Q 
A 


a 


1 Q 


rae 


i 
i 
A 


In Chicago. 
Do you know when in July of 1972 you met with Mr. Williams 


The exacte date escapes me, but I do have it on record 


| a8 to exactiy when it is. I don't have it in my possession, 


Where did you meet with Mr. Willians? | 
| 
| 
j 


| but it was in July. 


| 


[A 


Was this a single particular time, point of time, in July? 


When he was in Chicago in July we met on two or three 


|; occas ions. 


JUDGE BARNES: Was this day after day, or say at 


some intervals? 


THE WITNESS: There was an interval. 


| By Mr. 


1 Q 


ip 
jp & 
i 


| 


' 
fb. 

| 

; 


Was anyone else present at those meetings? 


Essentially they were with my -- between the two of us, 


| though I did invite some associates in to meet the gentleman. 


And weav was discussed at this series of meetings in July? 


The possibility of exploring the potential of doing 


business together, nationally as well as internationally. 


Q 


What area of business would these be? 


That related to the job responsibility I had in the 
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Medical Products Division. The marketing of anesthetic gases, 
bulk oxygen and related equipment. 
MR. TOPKIS: By whom? 
JUDGE BARNES: Is this a joint venture or merger, or 
what do you mean by “doing business together"? 
THE WITNESS: It was a venture, type of exploratory 
discussion. 
> By Mr. Krulia: 
Q Was any follow-up made by BOC to your knowledge, subsequen 
to this series of meetings in July? 
| A We had other meetings during the balance of the year, yes. 
Q Who initiated this July series of meetings? 
A Ray Williams telephoned me, through an introduction of their 
representative in Canada. 
And who was that representative? 
Fraser Sweatnan. 
You indicated that subsequent meetings were held? 
And what was the substance of those subsequent meetings; 
what was discussed? 
tA A contirued exploration of the possibility of a venture, 
susiness arrangement, as I have mentioned. 


Q Could you specify some of the more detailed areas that 


' were discussed along this line? 


Equipment for the anesthesiologist, gases and identically 
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the same for the specialty of inhalation therapy. 
Q Diag BOC make any offers to Chemetron or to yourself in 
' ‘she course of these meetings? 

MR. TOPK{S: Your Honor, please, this is leading this 
witaess quite regularly, and I don't know why it has to be 
done. “Lid 30C make any offers?" Why not ask did Chemetron make 
any offers to BOC? 

JUDGE BARNES: Let's see, can you rephrase your 
question, Mr. Krulla? 

MR. THURMAN: Were any offers made, period. 

By Mr. Koulia: 
Q Were any offers made in the period of these meetings? 

JUDGE BARNES: What kind of offers now, purchase or - 


By Mr. Keulla: 


Q More specific offers keyed to a. joint or venture type 


of cperation? 

A These sessions didn't evolve to the stage of offers being 
made. ‘e were exploring the capabilities of a venture arrange- 
ment of some sort. 

As far as 7 interprete your question, “offers' we talked 
about many possibilities in arscas and directions, but they fell 
by the wayside when the BOC people were “nterested in a 
majority position only. 

Q Was this not acceptable te Chemetron? 


The: is correct. 
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Q Was there any other problem that came up to terminate 
these discussions? 
A No. 
| ) So the sole reason, to your knowledge, the reason why 
| these discussions were terminated to your understanding, was 
that BOC sought a majority control of any operation that 
| resulted? 
MR. TOPKIS: Your Honor, that is the disadvantage of 
leading questions. 
JUDGE BARNES: That is the "sole reason." I don't 
| Like your question, Mr. Krulla. 
Krulla: 
What do you mean by “majority interest," Mr. Kuehn? 
Fifty-one percent, or more, of any business arrangmeent 
that may have evolved. 
Q And what type of business arrangements were considered? - 


A The forming of a company that would solely participate 


in the manufecture, marketing and sales of the products that 


Q And those products include? 
A 


They were gases, anesthetic gases, bulk oxygen or therapy 


| 
| we have been mentioning. 
| 


| oxygen, and related equipment. 
1 And what do you mean by related equipment? 


| A Durables, for the use in the specialty of anesthesiology, 


! 
i 
t 


respiratory care, and piping of gases throughout institutions. 
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JUDGE BARNES: Mr. Kuehn, these were items that 
Chemetron did not manufacture at the tine? 
THE WITNESS: No, we are manufacturers of’ piping 


equipment:, for the use of dispensing gas throughout hospitals. 


Q To your knowledge, Mr. Kuehn, were theee contacts with 
| Chemetron the only such discussions which BOC was engaged 


in at this time? 


| 
| 
| 
By Mr. Krulla: 


MP. TOPKIS: Objection, Your Honor. 
JUDGE BARNES: That is to your knowledge, Mr. Kuehn, 
' did the BOC representatives tell you of any other conversations 
that they were having? 
THE WINTESS: I understand. Yes, there were conver- 
sations with others. 
JUDGE BARNES: Did they tell you this? 
THE WITNESS: Yes. 
By Mr. Krulia: 
LA Ray Williams. : 
Q When did he tell you this? 


' 
} i « « e 
i Ana what did BCC representatives -- who told you this? 
l A Luring ovr sessions in July, and when we were — see 


2 || the July meeting, when we went to Toronto for a meeting. 


0 And what did he tell you? 
iA That they were interested in entering the health care 


field with the United States, and intended to do it, either 
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the grass roots or through acquisition. 

Q Did Mr. Williams indicate in the course of this discussion 
or at any other time, what he meant by the health care field? 
A Well, it was understood on my part that we were talking 
about the products that I have just mentioned, cayeen, 
anesthetic gases and related equipment for the anesthesiologistd, 
for respiratory care, and 80 on. 

JUDGE BARNES: Was BOC in the business in the 
United States at that time? ca ae 
THE WITNESS: At that time they did own the 
Sweatman organization, and an anesthesia manufacturing machine 
company in Cleveland; had a percentage of it, I believe. 
MR. TOPKIS: At that time, Your Honor, there is 
{ no uncertainty about it, we owned 24 percent of the company 
| which owned Harris Lake, which was the anesthesia. 
JUDGE BURNES: Harris Calorific? 
MR. TOPKIS: That is right, Your Honor. 


By Mr. Krulla: 


Did Mr. Williams tell you of any other alternative plans 


of BOC for entry or participation in any of these United 
States markets beyond the discussions centered around a joint 
cperation with Chemetron? 
None other than what I have mentioned. 
JUDGE BARNES: Just the health care field, Mr. Kuehn? 


THE WITNESS: Yes. 
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$ 
G Did Mr. Williams indicate to you that the only manner of 


1 By Mr. Krulla: 


| entry, or did Mr. Williams indicate to you -~-- 
MR. TOPKiS: I am just winding up, Your Honor. 
(Stands.) 
By Mr. Krulia: 
Q Okay, I withdraw the question. 
MR. TOPKIS: Withdraw the wind-up. 


JUDGE BARNES: I think he said through grass roots 


MR. KRULiIA: I don't think there are too many others. 
JUDGE BARNES: Other ways. 
MR. KRULLA: No. 
By Mx. Krulia: 
0 Mr. Kuehn, were your conversations with Mr. Williams 
| and with others from BOC general in nature, or did they 
narcow down to specific considerations at any time? 
MR. TOPKIS: objection, Your Honor. 
JUDGE BARNES: That is a rather coneai vazue 
| question. Can't you be more specific, Mr. Krulla? 
By Mr. Krulla: 
Q Was the copic of Chemetron's and BCC's product. compatibility 
discussed at any time? 
LA Yes. on am exploratory level. 


1 o Urat was the outecme of those discussions c3 to 
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compatibility? 


Favorable. 


A 
Q And what do you mean by "favorable"? 
A 


Well, we would have strengths in areas where they had 
weaknesses, and pursuits of that caliber. 
1 Q As tothe medical gas portion of these ventures, ws any 
| discussion had as to possible sources of supply? 
| A Well, one point we talked about, the capabilities of 
| manufacturing nitrous oxide, and oxygen, with the indication 
that should this become a reality, there were many other 
areas, sources that we could turn to for sources of gas, af 
| need be. But we did talk about those two areas of plant 
development, though on an exploratory basis only. 
Q Development of the venture's own plants? 
A Yes. 
JUDGE BARNES: Mr. Kuehn, at the time did you have 
a source, or did you manufacture. nitrous oxide? 
THE WITNESS: We did not, and do not. We buy our 
nitrous oxide from other sources. 
By Mr. Krulia: 
| Q Mr. Kuehn, can you name in terms of sales for the four 
largest companies in the United States inhalation anesthetic 
equipment and accessories market? 
MR. TOPKIS: Objection, Your Honor. I think we are 


| now going into yet another question, somewhat different from an 
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that we have ard before. 

June’. »sARNES: Well, I think we pernitted, I permitt 
our previous witness to name the five largest competitors, 
I believe, or four largest. 

MR. KRULLA: Four. 

WR. TOPKIS: Talking then about manufacturers, I 

| thought. 
By Mr. ikrulla: 

1 6 ‘ie. Kuehn, do you have any basis “or knowing who the 

‘ four or five Savenet manufacturers of inhalation anesthetic 
equipment are? 


| A Simply from the association in the industry for so many 


I A Correct. 
JUDGE BARNES: All right, I will permi: you to ask 
4 him that question. 
By Mr. Krulla: 
9 Mr. Kuehn, can you tell me who the four or five largest 
inhalation anesthetic equipment manufacturers are in the United 
+ States’ 
i A Ohio Medical Products, Forrezer, HarLake and Dupaco. 
JUDGE BARNES: Is that Harris Lake? 
THE WITNESS: And Quantiflex. 


JUDGE BARNES: Is HarLake Harvis Lake? 


years. 
t Q Theat is going back to 194$? 
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me-14 THE WITNESS: Yes. Harrie Calorific. 


record with objections. I objected to this testimony on the 


a By Mir. Krulla: 

3 ii Q Mr. Kuehn, do you know who manufactures quantif lex? 

ta Fraxer Sweatman, Incorporated, in Lancaster, New York. 

5} Q Mr. Kuehn, can you tell me if these five firms were 

é | listed in any particular order? Was there any ranking given 

7 implicit in your answer? 

S | A Well, the first three were in priority of where I believe 
9 

10 MR. TOPKIS: Your Renee, I don't want to clutter up t 


I assume Your Honor's rulings would be the 


prior witness. 


same. 


| 

| 

they belong as far as position in strength is concerned. 
| JUDGE BARNES: It would. 

} 


MR. TOPKIS: May I have a contiming objection? 


JUDGE BARNES: Yes. 


MR. TOPKIS: Fine. 


By Mr. Krulla: 
19 || Q Do you have or do you know who is the largest manufacturer 
in terms of sales? 


A Ohio. 


22 |} Q Or in value of shipments of --- 


A Ohio Medical Products. 


24 || JUDGE BARNES: I believe you said you named the first 


three in order of their size, in your ---~- 
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THE WITNESS: Estimation. 
JUDGE BARNES: Estimation? 
THE WITNESS: Yes. 
By hr. Krulla: 
1 g Mr. Kuenn, does Ohio Medical Products have a parent 
| organization? on 
| A Airco, Aiv Reduction Corporation. 
Q Based on your experience in the inhalation anesthetic 
| equipnent industry in the United States, do you have any 
; Knowledge or belief as to what the market share of the largest 
| firm in the inhalation anesthetic equipment xnarket is? 
MR. TOPKIS:. Objection, Your Honor. 
JUDGE BARNES: “ I think we need some background 
, information before you can ask him a question about that. bes 
he know what the total market is, and dces he know who the 
industry leades is, and so forth. Questions of that nature. 
By Mr. Krulla: 
| Q Mr. Kuehn, do you know what the total market sales of 
| inhalation anesthetic equipment are? 
JUDGE BARNES: I am sure he does not know. 
| By Mr. Krulla: 
| Q Do you have an estimation of the total sales of 
| inhalation anesthetic equipment in the United States in 1972? 


JUDGE BARNES: Here again you should frame your 


question more precise at the manufacturer level, at the 


production level. 
| By Mr. Krulla: 
At the manufacturing level. 
As an estimate only, I believe it is in excese of 
| $6 million. 
You are talking about surgical anesthesia machines only? 
Q No, Mr. Kuehn, including combining dental analgesia 
equipment, which I believe you indicated was part of anesthetic 


equipment, disposable items, plastic sundries, accessories, and 


| anesthetic or hardware equipment, total market sales. 


JUDGE BARNES: Are you including veterinary in this? 

MR. KRULLA: Including veterinary. 

MR. TOPKIS: Well, now, this is, I take it, counsel's 
def inition. 

JUDGE BARNES: I take it he is telling Mr. Keuhn 
what he wants you to consider when you estimate the total 

I take it it is all the inhalation equipment and 
accessori.es. 

x MR. KRULLA: That is correct, rather than the 
initial answer which I believe the witness has indicated is 
only anesthesia machines. 

THE WITNESS: I don't know, I would make an estimate 
on ‘surgical anesthesia and dental analgesia, and I have no 


feel whatsoever for the veterinary market. 


MR. KRULLA: Okay. 
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Could we have a minute, Your Honor? 
' By Mr. Krulla: 
| Q Mr. Kuehn, do you know what amount of capital is needed 
| to -<~. 
JUDGE BARNES: Have you withdrawn your other question 


o 
MR. KRULLA: I withdraw the other question. 


By Mr. Krulla: 


Q What amount of capital is needed to enter manufacturing 


| States? 


MR. SOPKiS: Objection, Your Honor. You know you 


| 
| 
| 
distrubiton of inhalation anesthetic equipment in the United 
{ 


can get into a business by various ways, and in various degrees 
' of intensity. 

JUDGE BARNES: I think you have got to tell him what 
| kind of businezs you want to go into, and how extensive, and do 
you want to manufacture or do you want to sell, do you want 

to distribute? 
By Mr. Xrulla: 

Mr. Kuehn, if a firm, or a firm who is not in the United 
States' inhalation anesthetic equipment market, that firm seeks 
to enter the market via a grass roots entry, as a manufacturer 

| end dietributor on a national scale, what would be required? 

JUDGE BARNES: By way of what? 

MR. KRULLA: By way of capital. 

MR. TC! KIS: Objection, Your Honor. I have great 


_/ 
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respect for Mr. Kuehn, but he has been candid enough to tell 
us that what he makes is baralyme, and that is ali, for ali 
practical purposes. And asking him what it would cost to go 
into other businesses on a broad range it seems to me is 
going behond his asserted competence. 


JUDGE BARNES: Well, I will have to weigh that with 


If you can, Mr. Kuehn, could you answer the question? 
THE WITNESS: It is extremely difficult to put a dol 
value on it, but the financing would be extremely substantial. 
To say in precise figures, I am not in the position to answer 
that question. 
By Mr. “ulla: 
Q And what degree of technology would be needed? 
A Considerable. 
JUDGE BARNES: Technology in what areas, Mr. Kuehn? 
THE WITNESS: Research and develepment, manufacturing 
know-how, the fine art of manufacturing. 
By Mr. Krulla: 
Q Would that also include marketing expertise? 
A And marketing. Marketing and sales, yes. 
1 Q Now, to enter via acquisition, rather than via grass roots 
entry, would the amount of capital be any less? 


MR. TOPKIS: How could anybody know? 


JUDGE BARNES: Let's drop that question. 
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MR. KRULLA: Okay, I will withdraw the question. 


JUDGE BARNES: Mr. Kuehn, was thexve any specific 


equipment? 


‘THE WITNESS: We had tried on any muaber of occasions 


(' Peason why Chemetron never becane a manufacturer of the | 
; 
| 
{ 
| 


' te become manufacturers, and it was simply a iack of resources 
; at various stages that prevented us, and we chose to use 


outside vendor sources for the supply of this equipment. 


| 
JUDGE BARNES: Was there adecuate outside vendor | 
| sources for this material? | 
THE WITNESS: Yes. | 

JUDGE BARNES: Was it a capital shortage or --- | 

THE WITNESS: No, certainly not a lack of capital. : 
It was a lack of ~- well, timing wasn't proper, and staffing 
was a compiication. But it was in the long-range plan to stttes 


manufacture or acquire means in this direction. 


i By Mr. Krulila: 


| Q’ Mr. Kuehn, what would be the main barcier, if any, facing | 
& company entering the United States? Inhalation anesthesia 
equipment via either grass roots entry or acquisition of a small 
company? 

JUDGE BARNES: If there is a main barrier. 

THE WITNESS: The main barrier would be the establish 


| ment, the firm establishnent of the major companies involved 
in this particular product area today. | 
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By Mr. Krulla: 
Q Would there be any particular company in that position, 
to your knowledge? 

MR. TOPKIS: Oh, I object, Your Honor. 
By Mr. Krulila: 
Q Who are these companies? 

MR. TOPKIS: I object to that. 

JUDGE BARNES: Now, I didn't get your answer. Your 
. answer is your established firms would be your main barrier? 

THE WITNESS: That is right. 

JUDGE BARNES: I think he has named the established 
firms, hasn't he? 
| By Mr. Krulla: 
Q In such an entry, would the means of entry which you 
had discussed with BOC in 1872 have been able to overcome 
this barrier you have just described? 

MR. TOPKIS: Objection. 
By Mr. Krulia: 

In your business. 

JUDGE BARNES: I don't understand the question 
myself, Mr. Krulla. 

MR. KRULLA: Your Honor, we are talking about 
problems, barriers, confronting a firm entering the market. 


JUDGE BARNES: He said the main barrier would be 


the existing companies. 
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MR. KRULLA: Now, the manner of entry which we have 
developed previously, the possible entry, a possible joint 
| or venture operation between BOC and Chemetron did not take 
| place. 
The witness has indicated a reason why it has not 
| taken place. i am asking the witness, or I ask the witness, 
| were such a proposal to come to fruition would such a joint 
| venture operation have been voluable in light of the variables 
we have discussed. 
THE WITNESS: It would have been --- 
MR. TOPKIS: Objection. 
JUDGE BARNES: What is your objection? 
MR. TOPKIS: It calls for too much speculation. If 
| I had wheels I would be a bicycle but unfortunately I don't 
have wheels. 
MR. KRULLA: Your Honor, I am asking the witness 
who has been in the industry since 1949 whether the planned 
entity --- 
JUDGE BARNES: All right, I will ask Tt \ the question. 


Mr. Kuehn, could a joint venture with British Oxygen 


| have been one means of overcoming the entry barrier of the 


| existing companies in the industry? 
THE WITNESS: On the part of Chemetron? 
JUDSE BARNES¢e Yes. 


THE WITNESS: Yes, it would have been simpler. 
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JUDGE BARNES: And why? 
THE WITNESS: Combined R&D, combined resources as 
| far as manufacturing, combined fine arte and activities in the 
marketplace. 


JUDGE BARNES: Would the name have anyantiitto do 


THE WITNESS: British Oxygen? 

JUDGE BARNES: Did they have an accepted tradename 
in the United States? 

THE WITNESS: No. 

JUDGE BARNES: Did Chemetron? 

THE WITNESS: Very much s0. 
By Mr. Krulla: 
| Q Mr. Kuehn, would the combination of Airco's Ohio Medical, 
| Fraser Sweatman end Harris Lake have any effect in your opinion 
upon the inhalation anesthetic equipment market in the United 
States? 
MR. TOPKIS: Is that the end of the question? If so, 
| Your Honor, I think that is one of the questions that Your 
Fonor must pass on. 

JUDGE BARNES: ‘that is an ultimate question, I 
| think. In fact, I think this has come to pass, has it not? 


MR. TOPKIS: Yes. Well, to the degree of 35 percent 


acquisition oy BOC of Airco stock. 
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|} By Mr. Koulla: 

1 Q Mr. Kuehn, when you were General Sales Marager for 

| Chemetron's Ifedieal Gases Division, did you consider what the 
| effect on Chemetron might be, er would be, of BOC's acquisiticn| 


ty 


| 
| 
| 
of Airco? 
MR. TOPKIS: Objection. i 
JUDGE BARNES: He can answer, did he consider it. | 
THE WITNESS: I did consider it, yes. 
By Mr. Krulla: 
1 Q Ami what did you conclude? 
MR. TOPKIS: I object. 
JUDGE BARNES: Well, I will permit you to answer, 
lire. Kuehn, what you considered the effect would be on 
| Chemetron's operations. 
THE WITNESS: It would make it all the more difficult 


for the Medical Products Division of Chemetron to function 


successiuily in the market. It would provide barriers of 


| 
| 
| 
| 


extreme difficulty. 


MR. KRULLA: We have no further questions, Your 


JUDGE BARNES: Let's take a five-minute recess before 


; eross-examination. 


(Brief recess.) 


+. 


a 
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JUDGE BARNES: Are you ready to proceed? 
MR. TOPKIS: If YOur Honor please. 
Mr. Kuehn. 
CROSS~EXAMINATION 
By Mr. Topkis: 
Q Mr. Kuehn, this man, Ray Williams, whom you met in 1972, 
he had been recently hired when you met him, by BOC, hadn't he? 
A Yes. 
Q He had previously been working for some 
Continent of Europe, right? 
A Yes. 
Q And it was an office equipment firm, is that right? 
A I don't know that. 
In any event, when he came to see you, he was on a kind 
familiarization tour, isn't that right? 
Yes, yes, sir. 
Thank you. ‘To learn what he could about the industry? 
A Correct. 
Q And you said that he told you that BOC was contemplating 
entering the inhalation anesthesia field -- or, no, contemplat- 
ing entering the medical field in the United States, right? 
A Correct. 
| Q He told you, in fact, that the fields in which BOc were 
: particularly interested were orthopedics and electronic equip- 


ment, isn't that right? 
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Not coupletely correct; anesthesiolcgy, respiratory care. 
Anything else? 
And gases. 
Gases, medical gases? 
A Correct. 
Q You didn't heve any conversation with him about any gases 
other than medical gases, did you? 
A Non2 whatsoever. 
Q Referring, again, to electronic equipment, didn't he twli 
you t2l.c BCC was particularly interested in the use of elec- 


tronic equipment in the respiratory car2 and anesthesia fields? 


| 


i 


talked about it, yes. 


2 told you, aid he not, sir, that in his view, grass roots 


entry for BOC was not possible, because its equipmerit was not 
acceptubsle in the United States? 
i # We uutually agreed to that, yes. 
f Q Now, would it be --- 
JUDGE BARNES: Let me interrupt here and just go bees | 
| one step. 
Did you discuss electronic equipment with Mr. 
} Williane? & didn't understand exactly what you discussed with 
| him. 

THE WITNESS: We, I didn't, we didn’t single out -- 
we singled out electronic equipment as itiax 2s its application 


| dn aneschesia and in respixvatory care. 


And the electronic equipment we talked about was the 
fact that they were at the process of a breakthrough on an 
electronic version of the Wright respirometer. 

By Mr. Topkis: 
Q And what is the Wright,, that is W-r-i-g-h-t? 
A Yes. 
Regpirometer, sir? 
It is a unit for measuring the respirations of a patient. 


Q And how would use the electronic science in that? 
A 


They were in the process of taking it from a manual~type | 


of an instrument, to an electronic instrument. And we never 
got into the depth of how they were doing it. 
Q I see. 

Now, you tell us that these discussions, these explorations, 
with BOC's Representatives fell apart, ultimately, got 
nowhere? 

A Yes. 

Q And the reason was, was it not, that Chemetron and BOC 
each waated to be 51 percent, top dog? Right? 

A Correct. 

Q The old question of who's on top. 

Now, you listed before, five companies, Ohio, Forreger, 
Harris Leake, Dupaco and Quantiflex, as being the most signifi- 


cant antsthetic equipment manufacturers; do you remember that 


A Yes. | 
Q That is an accurate listing, is it not, sir, of the lead- 
ing anesthetic machine manufacturers? | 

A That is right. 

Q Not of anesthetic equipment and related accessories, 

necessérily? 

A i, then, said that the top three were the ones in position) 

of pricrity as far as the specialty of anesthesiology was 

concerned. 

6) And the other two, you are not so familiar with their 

cperations, is that it? 

A Oh, I am familiar with them, but they don't have the 

broad package to meet the requirements of the specialty. 

Q I see. 

A Taey are segmented. 

Q All right. 

don, Quahtdtiex is the trade name of Fraser Sweatman? | 

i A Yes. 
Q You have made approaches to Fraser Sweatman with regard | 
to the possibility of acquiring Quantiflex, isn't that right? 


! A Prc2- and post, the BOC pos;ition, yes. 


f A Yes. In fact, we were a bidder at the time that BOC was 


successful. 


| 
| 
if Q Acquiring the whole Fraser Sweatman operation? 


ae Wail, what BOC bought was Cyprane in England, is that 
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right? 

A. Which owns the other companies? 

Q Which owned Fraser Sweatman, England. Were you bidding 
for Cyprane? 

A We were bidding for the identical package which BOC was 
biddinc for. 

Q Sc, do you feel that Chemetron has a strong marketing 
force in the area of anesthesia? 

A Yes. 

Q Those 75 salesmen you spoke of, do they sell anything 
other than inhalation anesthesia equipment? 

A Very definitely. 

Q What else do they sell, sir? 

A What we call construction equipment, group 1 merchandise, 


which is piping. 


i Q I take it piping is a very significant part of the Cheme- 


tron mejicai operation, is that right? 

ee, Yes, and success in selling it is through the 
anesthesiolcgist. 

f 9 I see. So, you think that you get a particular advantage 
in your sales of anesthesia equipment growing from seen ened 
| with tae anesthesiologist through pipeline, or is it as other 
| way around? 

A I ‘ion't understand your question. 


Q Where dows the strength come from? 
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JUDGE BARNES: I was wondering about that. 

Are you stronger in pipeline or stronger in the 
anesthesia equipment? 

TH? WITNESS: WE are stronger in pipeline. 
By Mz. Topkis: 
Q Okay. 

Now, you talked before, Mr. Kuehn, about something I 
consistently got wrong, baralyme. That is a form of sodalime, 
is that right? 

A No, sir. 
Q I keep trying to learn ani keep getting frustrated. 

It is a competitive product to sodalime. 

To sodalime? 

Yeas. 

is baralyme, a trade name? 

Yes. 

What is the underlying ingredient? 

Barium hydroxide, calcium hydroxide, potassium and weter. 


And this is the mixture that Chemetron has developed for 


| the puxpose of carbon dioxide absorbents? 


| A And in the USP, it is identified as barium hydroxide lime. 


Are there a number of manufacturers of barium hydroxide 


How many are there? 


4 2096 


One ~~ Chemetron. 

You are in the happy position? 
A Perhaps, yes. | 
Q Well, actually, there are «2 number of other carbon dioxide 
absorber: materials on the market, are there not? 
A Only one other made in the United States. 


Wheat is that, six? 


Q 
A That is, made by Dewey~Almy, Cambridge, Massachusetts. 
Q 


D-e-w-e-y and A-l~m-y? 

Correct. 

Trat is a rather leading chemical company? 

Yes, W. R. Grace. 

W. R. Grace owns it? 

Yas. 

How about Sodalime? 
A That is Sodalime. 
Q Oh, that is Sodalime? 
A Yes. 
Q I knew if I keep going around in circles, I would wind 
up nowhere. 

Is there anything else that can be used for the purpose 
: of absorbing carbon dioxide? 
ae .\ Not successfully today, in the eyes of the specialty. 
Q I don't want to go too deeply into your sales secrets, 


but are you bigger than Dewey-Almy, or are they bigger than you 
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in this business? 
A They are bigger than we are. 
Q By far? 
A Considerably, yes. 
Q Are they also in the anesthesia machine business? 
A Neu, they market that product exclusively through Ohio 
Medicel Products and Puritan-Bennett Corporation. They are 
Strictly a manufacturer. 
Q I see. 

You said in discussing or in defining for Complaint Coun- | 
sel the term inhalation anesthetic equipment, that you included 
in that term dental anesthesia, dental azalgesia equipment. 

Do you remember that testimony? | 
A Yes. 

} Q Now, to your understanding, there are other companies that | 

i do not include dental anesthesia equipment in their understand-| 
ing of the term; that is right, isn't it? 

A Yo3. 

Q And there are many companies which do and many companies 

| which doa't make dental analgesia equipment? 

' MR. KRULLA: Objection, Your Honor. 


By Mr. Yopkis: 


, anerthesia equipment? 


JUDGE BARNES: What is your objection? 


| 
| 
| 
1 Q Regardless of whether they make or don't make inhalation | 
‘ 
| 
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MR. KRULLA: Objection, Your Honor. 

We have better witnesses tc ask as to what their 
views or. the definition by other companies of inhalation and 
anesthesia. 

JUDGE BARNS: Well, bring them on; but meanwhile, 
we have this witness. 


By Mr. Topkis: 


Q Do you have my question in mind, or would you like me to 


repeat it? 
A Repeat it. 
Q Certainly, sir. 

Th are companies that make inhalation anesthesia equip- 
ment which also make dental analgesia equipment, right? 
A Yes. 
Q There are companies which make anesthesia equiyment which | 
éo not make dental analgesia equipment, right? 
A Yes. 
Q And, there are companies which make just dental analgesia 
eguipment and don't make inhalation anesthesia equipment? 
A That is right. 
Q Now, you were listing medical gases before. And you told 
us about oxygen, and nitrous oxide and cyclopropane and 
ethylene. 

Ave there any other gases that are customarily regarded 


as medisel gases? 
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Not as far as Chemetron is concerned, no. 
Q Well, how about go far as the industry is concerned? 
A They are the mator gases insofar as the industry is con-~ 
cerned; true qises that are put in the cylinders. 
Q There wr ober gases, I suppose, that are specific anes- | 
thetic or analgesic agents, is that right? 
A Yes. 


Q Does Chemetron market any of those? 


| A Ho. 


Q Mr. Kuehn, Chemetron is today moving aggressively in the 
surgical anesthesia field, isn't it? 
A Attempting to. : 
Q Well, it has. recently bought the Hammond Precision 
Company? 
A No, not recently. That was an acquisition that took place 
} pre-1965. 
8; < 3¢e. Well, does Chemetron today have under consideration 
|| buiiding its own anesthesia machine? 
| A We have been approached by outside sources to consider 
| this and take it under advisement, but I don't think it can 
! be stated that it is under consideration. 
We are being, trying to, being sold on the idea to do this 
' It was not an exploratory program that was initiated in the 


Medical Products Division. 


Q i see. You would believe, however, that Chemetron, however 
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| that Chemetron has the skills required to develop a surgical 
anesthesia machine, would you not? 
A In-house? 
Q Yee, sir. Or available to it form outside? 
A Available to it, but not in-house. 


All right. And it certainly has the money, if it wanted? 


Q 
A AcGequately capitalized, yes. 
Q 


Right. 


Mr. Kuehn, is it your understanding, sir, that Chemetron 


cape cee eee ete mt tt te AC eM eet 


is larger or smalier in medical gases field in terms of sales 
than Ohio? 
A I believe them to be smaller when you take both retail 
and wholesaie inte consideration. 
JUDGE BARNES: Ohio Products is smaller? 
THE WITNESS: No, we are smaller. 
By iiz. Topkis: 
Q You are smaller? 
A Did © misunderstand your question? I am sorry. 
» Q No, that is right, I am moving towards understanding. 
When you say taking retail and wholesale together, what do you 
} mean by that, sir? 
1 A Weil, Chemetron is involved in the, essentially, in the 
i reteil cadeavors, ap through certain limited type of distribu- 
: tor, the game as Cnio Medical Products. 


But beyond that, Ohio Medical Products also wholesales 
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nitrous oxide, and cyclopropane, I believe. They did as of 
May 4. And I don't think there has been any change since. 


Q Mr. Kuehn, you were asked, I think, by Complaint Counsel, 


a bit before as to your impression as to the consequence of 


[esl 


BOC's acquisition of Airco stock. Do ek: aiid that 

6 || question? 

A Yes. 

Q That was thinking that you engaged in after you learned 


9 | that BOC had acquired 35 percent of Airco, isn't that right? 
q 
| 
i 
{ 


12 | Q And even though you had had this conversation that you 

13 reported with Mr. Williams, you never gave BOC's possible entry 
14} into the American Medical field a thought, did you, in terms 

15 : of your own conduct? 


16 i A Oh «<= 


ie MR. KRULLA: Objection, Your Honor. 


a THE WITNESS: Oh, to the contrary, I had; I had, 
20 | By Mr. Topkis : 


| 
H 
| 
| 
| 
You hadn't been doing any brooding beforehand? 
| 


21 1@ Well, you never let it affect any business decision you 
| ‘ 

+2 | Made, Gid you? 
4 

23 A No. 
i rd 


“4 1! Q " You never made a price decision that was affected by 


55 ‘ whether 80C might or might not enter? 
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Cexctainly not. 

No; a production decision, nor an R and D decision? 
ay No. 
Q Ani Chovetron has on occasion made market analyses reports 
or reccived marke: analyses reports relating to medical gases, 
has it not? | 
A I don't understand your question. | 
Q Specifically, sir, Chemetron has had it suggested that the 
Swedish firm, Aga, A-G-A, might enter the medical gases field 
in the United States, isn't that right? 


a Certainly, 10 years ago, or more. 


Definitely not to my knowledge. 
Okay. 


And I don't believe anyone in Chemetron. 


| 
| 
Q Not more recently? 


Okay, Okay. 

Yo. were speaking before of companies having fairly broad 
range of predvct, when you were listing the significant con- 
panies in tha field. You didn’t mention Bird, B-i-r-d. 

a No, <I did noc. 

Q Is that because Bird does not have a full range of 
exuipment? 

A In my interpretation, that is correct. 

Q Right. 


Thay are specialized. 


Q Right. But being specialized, they are one of the most 
respected names in the medical specialty field, are they not? 
A Certainly in the area that they are working in, yes. 

Q And they are working in the inhalation area, isn't that 
right? 

A Yes. 

Q They doen't have an inhalation anesthesia machine at the 
present time, is that right? : 


A To the best of my knowledge, they do not. 


Well, you hedge by saying to the best of your knowledge? 


Q 
A I know of none, I know of noné. 
Q 


But the possibility that they might enter the inhalation 
anesthesia business has often occurred to you, has it not? 
A Definitely not. 
It has not? 
Does that strike you as your being the only man in this 
business to whom that might not have occurred? 
A I like being so identif: ad. 
MR. KRULLA: Objection, Your Honor. The witness has 
necessarily answered. 
JUDGE BARNES: That is all right. 
MR. KRULLA: Would you read back the answer? 
(The record was read by the Reporter.) 
By Me. Yookis: 


M:. lueha, there are a number of drug companies working 


Yes. 
Cun you name some of them for us? 
Seurle. 
S~e-a-r-l-e, is that? 
Yes. 
Anyone else? 
I helieve Johngon and Johnson. 
| Q Anyone else? 
i A The one that is owned by American Jiome Products. I can't 
think of the name of it. It escapes me. 
MR. THUKMAN: Your Honor, we would like to move to 


il stgike the answer to the question that was not into the record 
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! on respicatcry treatment agents, are there not? 
| 
| 
! 


by Mr. Topkis. 
It is what other people believe, which is not part of 
| the record. 
"vould it strike you that you are the only one that 
f would not believe this?" | 
So, we would like to strike that cuestion and answer. 
MR. TOPKIS: I will consent. 
JUDGE BARNES: All right, the question and answer 
| can go cut. 
| By Mr. Topkis: 
[og Art “he company that you are trying to think of was Ayerst 


ign $ * é. A-y "6 -r~ gb? 
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Yes. 


Q And all of those companies are interested in respiratory 
care? 


H 


| 
i Q There are other companies which are interested in respira-| 


| tory care as well? 
i oA I believe there are, yes. 
| | 


' 


i Q And those companies by reason of that interest are acquir- 
' ing familiarity with doctors and hospitals and staff engaged 
| in this area, are they not? 


MR. KRULLA: Objection, Your Honor, this is outside 


| 
| 
| 


! the scope of the direct. | 


JUDGE BARNES: I think this has to do with the 
1 industry. | 
| MR. KRULLA: Your Honor, this is an actual oompetivion 
i case, with respect to the inhalation anesthesia markets and | 
. inhalation therapy market. Mr. Topkis is going into an area of | 
i pobeietal competitor of these markets. | 
JUDGE BARNFS: The answer will be weighed accordingly. 
You may proceed, Mr. Topkis. : | 
By Mr. Topkis: | 
9 Would you answer the question, please? | 
Ia Would you rephrase it? 
! MR. TCOPKIS: Surely. Actually, I think in the light 


| 
; , ef what Counsel has just stated, Your Honor, I will not press iti. 


| 
i j 
? 
H 
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JUDGE BARNES: Ali right. 

MR. TOPKIS: Now, I think, in fact, that concludes 
my questioning and I thank you, Mr. Kuehn. 

MR. WOLLEN: No questions, Your Honor. 

REDIRECT EXAMINATION 

By Mr. Krulla: 
@ Mr. Kuehn, referring back to your discussions with Mr. 
Williams of BOC, did he tell you that BOC would enter the 
United States market whether or not Chemetron and BOC got 
together? 
A Yes. 


MR. TOPKIS: I was starting to object, but, all 


JUDGE BARNES: That was rather a leading question, 
Mr. Krulla. 

MR. TOPKIS: I think I will move to strike the ques- 
tion and answer, Your Honor. 

JUDGE BARNES: Well, I don't want to foreclose you 
from this avenue but I believe the question was rather leading. 


Why don’t you ask him about his entry? 


| By Mr. Keulla: 


») @ Mr. Kuehn, om cross-examination, the point was raised that 


Wil.isms might: be simply trying to educate himself person- 
1ily about medicei. equipment, inhalation anesthetic equipment, 


holct{ion thecapy equipaent and medical gases. 
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Did he express this as his intention to you, in cintanettey| 
discussions with you? | 
MR. TOPKIS: Did he express what in his conversation?, 

MR. KRULLA: Self-education. | 

JUDGE BARNES: Did he indicate to you that his ieee 
est was in self-education? 

THE WITNESS: He indicated to me that his interest 
and reason for being here was to learn as much as he possibly 
could about activities that related to their interests in this | 
country, with in mind that at the same time he was, they were | 
evaluating entry into this market. 

By Mr. Krulla: 
Q What did Mr. Williams say to you with reference to BOC 
entry into the United States market? 
: A They would logically like to do it on a venture basis, 
| and this is how Williams and I got to talking about the pos- 
sibilities of doing something with Chemetron. 

And, then, it grew from there, that when this didn't 
materialize, they would seek other oie But they wanted 
! to be in this market because it represeuated ihe biggest market 
|| potential to them as far as their worldwide organization. 
MR. KRULLA: We have no further questions, Your Honor 
MR. TOPKIS: No recross, Your Honor. 


JUDGE BARNES: I want to ask you about which market 


represented the biggest market to them? 
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THE WITNESS: The United States. 

JUDGE BARNES: In what product category? 

THE WITNESS: Anesthesiology, medical gases, inhala- 
tional therapy. 

JUDGE BARNES: Any other questions? 

MP. TOPKIS: No, Your Honor. 

MR. KRUOLLA: No. 

JUDGE BARNES: Thank you, Mr. Kuehn. We appreciate 
your testimony. 

THE WITNESS: Thank you. 

(Witness excused.) 

JUDGE BARNES: Is that it for today? 

MR. THURMAN: Yes. We have nothing further today, 
Your Horor. 

JUDGE BARNES: I have got a note from my Secretary 
which says we may have this room for the balance of the week. 


MR. TOPKIS: Oh, great. 


JUDGE BARNES: All right, we will adjourn until 


or 10 a.m., what is the choice here? 

MR. TOPKIS: Whatever conveniences Your Honor. 

MR. YOUNGWOOD: We have three witnesses. 

JUDGE BARNES: Three? 9:30 a.m., tomorrow. 

MR. TOPKIS: 9:30 a.m. 

vUDCE BARNES: 9:30 a.m. 

(iknereupon at 4:27 p.m. the hearing recessed to recon 


{ aete, Tuesday, May 21, 1974.) 
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PROCEEDINGS 

JUDGE BARNES: Good morning. 

MR. YTOPKIS: Your Honor, before *e get started with 
our first witness, could I just ask two questions of Complaint 
Counsel through Your Honor that were brought to mind by some 
testimony we had yesterday? 

The first question 1s, do Complaint Counsel regard 
dental analisesia equipment and accessories as coming within the) 


inhalatior anesthesia market which they asserc? 


i 
{ 
' 
j 
{ 


And the second question is, do they regard veterinary 
ancethesie equipment and accessories as coming within the inha-| 
lation anesthesia market which they assert? | 

JUDGE BARNES: Very good questions. 
I hac some thoughts along those iines myself. | 
Mr. Youngwood. 

MR. YOUNGWOOD: Your Honor, if we may, I think we can) 
jiscuss that at the conclusion of Dr. Hedley-Shyte's 64s 
i think that might be a more appropriate time. 

JUDGE BARNES: When would he be testifying, this 
morning? 

MR. YOUNGWOOD: Yes, Your Honor. This is Dr. 
Hedley-Whyte. 

TUDGE BARNES: All right. I3 that a sufficient 


angswex right now? 


MR. TOPRIS: Well, the problem is -- I don't ask the 


4 Zilte 


1188 
questions idly -~ the problem is, we have to tailor our cross-'| 
examination to the answers. I don't know what Dr. Hedley- 
Whyte is going to testify about but it occurs to me we ought 
to know, and there doesn't seem any guess about it, either yes 
or no. 

JUDGE BARNES: You should have a contention about it 
Mr. Youngvood. 

MR. YOUNGWOOD: Yes, Your Honor. We are including 
the dental analgesia and veterinary analgesic and equipment. 

MR. TOPKIS: And dental analgesic equipment, as well? 

MR. THURMAN: As long as it is inhalation, it will 
be countec. 

JUDGE BARNES: The magic word is inhalation? 

MR. THURMAN: Yes. 

MR. TOPKIS: Okay. 

JUDGE BARNES: You have inhalation surgery? 

MR. TOPKIS: Breath in, needles out, okay. 

MR. THURMAN: That is right. 

Your Honor, we offered CX-322 yesterday for identifi 
cation. It was held up until Mr. Topkis checked on;it. We 


would like to withdraw it. We don't think it is worth going 


} through the in Camera process. 


i 
rq 


JUDGE BARNES: Thank you. 


if 


| 
DR. JOHN HEDLEY-WHYTE was thereupon called as a wit-| 
ness for the Commission and having been first duly sworn, tes- 
tified as follows: 

DIRECT EAAMINATION 
By Mr. Thurman: 
Q Will you state your name and address, please? 
A John Hedley-Whyte, Harvard Medical School, Boston, 
Massachusetts. 
Q And what is your profession? 
A I am an anesthesiologist. 
Q Dr. Hedley-Whyte, what is your educational background? 
A I was educated as an undergraduate at Cambridge. I went 
through the processes leading to the equivalent of the MB. 
degree at Cambridge, which I got in 1958. 

For the process of getting the equivalent to the MD., 
which in England is called an MB, I went for the last three 
years of my medical training to St. Bartholomew's Hospital in 
Londoa, where most of the final three-year class are from 
Oxford or Cambridge. 


#ollewing my graduation in 1958, I interned in medicine 


= 


and in surgery at St. Bartholomew's Hospital. I, then, becama 
a resident anesthesiologist at St. Bartholomew's Hospital. 
From <here, I was recruited to the Massachusetts General Hos~ 


pital in Boston, Massachusatts, where I repeated my anesthesia 
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residency to meet the American Board of Anesthesiology 
requirements. 

<i became Chief Resident in 1961-1962 et the Massachusetts 
General Hospital. I was put on the Staff and given a Staff 
aopointment at Harvard, in 1961. In 1964, I obtained the Ameri- 
can Board Certificate of Anesthesiology. In 1967, on 
asked me to set up a new professorial department on the Har- 
ward Medical School Campus at the Beth Israel Hospital. 

Acoordingly, I effectively left the Massachusetts General 
Hospital and set up a professorial department in 1967. Because 


of my age, I was made an Associate Professor at the start of 


setting up this department but in 19€3, I was made a Full 


1969. 
And since 1967, I have been Head of Anesthesia at the 


Bath israel Hospital, which is one of the Harvard teaching ho 


Professor at Harvard Medical School and I have done that since 


pitals on the Harvard Medical School campus. 

The only additional duties that I have assumed since 1967 
at Harvard have been the last year, I was made Secretary of 
Paculty of Medicine, Harvard. 

Q Doctor, have you held membership in professional societi 
A Yes. I am a member of the American Society of Anesthes- 
Joicgists, which is the premier society of anesthesiologists 
in this ccuntry and I am Chairman of their committee on Mec 


cal Eyuipment. 


Chis Chairmanship carries with it the Chairmanship of the 
American National Standards Insecitute Committee 2-79, since by 
appointment to the American National Standards Inscitute, the 
Anerican Society of Anesthesiologists holds the Secretariat of 
the 2-79 Committee. 

I am a member of the American Physiological Society and 
the Association of University Anesthetists, of numerous other 
professional societies. 

Q The other societies listed in your CV? 
A < am a Fellow of the Massachusetts Medical Society; I am 
a memser of the International Anesthesia Research Society; I 


am a Member of the Royal College of Surgeons of England; I am 


Q Have you received any honors, Doctor? 


| 
a Fellow of the American College of Physicians. a 


A I was Hichens Prize man, at St. Bartholomew's Hospital 
Medical School when I was doing my clinicai training leading 
to my Cambridge medical degree. 

I was Evelyn Rothschild Scholar at Cambridge; and I gave 
the Litchfield Lectureship at Oxford University in 1971. 
Q Have you engaged in other professional activities which 
you haven't named? 
A No, I have been a full-time, salaried anesthesiologist 
since I qualified as a physician, and I have never made any 


other money except from lecture, lecture fees. 


T don't know, I make about $2,000 a year, I suppose on 
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lectures’ fees. 

Q Have you had any articles or books published, Doctor? 

A I have about 55 or 60 articles published in the profes~- 

sional literature. We wrote a book that has sold 25,000 cop- | 

ies and is in its ninth or 10th printing. | 
I have written about 25 or 30 abstracts and numerous ee | 

ters in other people's books. 

MR. THURMAN: Excuse me a minute, Your Honor. 

Your Honor, Dr. Hedley-Whyte has written so exten- 
sively, rather than have him enumerate one~by-one, of his 
writings, Complaint Counsel offers CX-323-A through G, which 
is the Curriculum Vitae of Dr. John Hedley-Whyte. 


TODGE BARNES: Have you shown it to -- 


furnished with a copy of this. Oh, I am sorry, we have? When 


yesterday? 


MR. TOPKIS: Your Honor, We have not previously = 


Well, I am sure this is accurate and quite satisfac- 


tory and we have no objection to it. But I may say that I was | 


wrong as to this one but there are a number of numbered exhibits 
of which we have not yet received copies and I would suggest 
that our consideration of them would be greatly facilitated if 
we would be supplied with them forthwith. 

JUDGE BARNES: I think they should be. 

MR. THURMAN: I agree, they should be. How many do 


we have? Have we furnished them? Axe we lacking some? 


ead? 
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JUDGE BARNES: I imagine this latest list from 305 
through 321,is that the group you are speaking of? 

MR. TOPKIS: That is right, Your Honor. 

MR. THURMAN: To save time, we will furnish them a 
copy just as soon as possible which will be this morning, I 
hope. 

JUDGE BARNES: That ghouid have been, you know, done 
over the weekend. 

MR. THURMAN: I agree. 

JUDGE BARNES: There is no objection to Commission 
Exhibit 323? 

MR. WOLLEN: No, Your Honor. 

MR. TOPKIS: No, Your Honor. 

JUDGE BARNES: I will receive Commission Exhibit 
323-A threugh G in evidence. 

(Commission Exhibit CX~323-A - G was received 

in evidence.) 

THE WITNESS: There is only one thing in the Curri- 
culum Vitae that may require clarification, the M.D. granted 
in 1972, is a degree in England that is given to about three 
percent of graduates who become academic internists and isn't 
eguivalent to the American M.D. degree. 

The equivalent in 3ritain is the M.B. degree and I 
obtained the Cambridge M.D. based on the publications which 


are about one through 40 in my Curriculum Vitae. 
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MR. THURMAN: Thank you, Doctor. | 
By Mr. Thurman: | 
Q Doctor, I believe that you stated that your present posi- 
tions are Anesthetist-in-Chief, Beth Israel Hospital Board of 
Consultation, Massachusetts General Hospital; and Professor of 
Anesthesia, Harvard University, is that correct? 

A Correct. 

Q And what is the location of Beth Israel Hospital? 

A It is on the Harvard Medical School campus in Boston, | 
Massachusetts. | 

Q And what are your duties and responsibilities as nen) 
tist-in-Chief at Beth Israel Hospital? 

A I am responsible, ultimately responsible to the Board of 
Trustees for the administration of about 8-1/2 thousand anes- 
thetics per year. 

I am responsible for the teaching in anesthesia and respixa- 
tory care of approximately one-third of the Harvard Medical 
students, who come through our service. 

And I am responsible to the University for the conduct of 


the research which is done in our Department. 


Hospital? 


' 
Q And what were your duties at Massachusetts General | 
| 
| 


I was,in a manner of speaxing, training for the job that 
t cm currestly doing. I divided my tine about equally between 


teaching Harvard Medical Students, doing clinical anesthesia 


42119 


1195 
on patients at the Massachusetts General Hospital and doing 
research funded by the National Ingtitutes of Health. 
Q Did you state how long you had held the position as your 
present position? 
A Since 1967. I became a full Professor in 1969 but that 
didn't chsnge my duties. 
Q And you are at the Beth israel Hospital? 
A Since 1967. 
Q 19677 
A And, essentially, I am there full-time. The duties on 
Board of Consultation at the Massachusetts General Hospital ar 
purely honorary and given to people who have been on the ie 
there for some time who have left toe take jobs that they think | 
are adequate. | 
Q I suppose, Professor of Anesthesia at Harvard speaks for 
itself, deesn‘t it? 

MR. TOPKIS: I am sorry, could I have that --- 


By Mr. Thirman: 


Q X suppose it speaks for itself, without eleborating what 


JUDGE BARNES: Oh, I think so. 


MR. TOPKIS: Oh. 


| 
your duties are, as a professor? 


MR. THURMAN: Your Honor, Complaint Counsel offers 
Dr. Hedlev-Whyte as an expert in the field of anesthesiology. 


JUDGE BARNES: I assume that is just a statement you 
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are making? 
MR. THURMAN: Yes. I don't know whether they wanted 
to go into qualifications at this time or --- 
JUDGE BARNES: No, I will accept him as an expert. 
MR. THURMAN: Accept his as an expert. 
By Mr. Thurman: 


@ Doctor, would you define inhalation anesthetic equipment 


A The equipment for inhalational anesthesia can be defined 


as that equipment that is necessary and useful for the giving 


| 
| 
| 
| 
| 
and accessories? | 
| 
| 


of inhalational anesthesia to patients. 

There is a list of specifications, A through P, in a éocu-' 
ment which is entitled "Specifications, One, documents” or in | 
lieu thercuz, a verified statement setting forth, and so forth,’ 
which gives a reasonable list. | 

If you like, 1 will read off the list: A. Anesthesia | 
machines, -~- 

MR. TOPKIS: Excuse me, please. We have all got tha 

JUDGE BARNES: Yes. 

MR. TOPKIS: I don't think there is any need to take 
the Doctor's --- 

MR. THURMAN: It is in evidence also. 

JUDGE BARNES: Yes. 


} 
| 
| 
1 
PHE WITNESS: I would add to that list also, direct 
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laryngoscopes under P, making Q other, specify. 
i don‘t wish to specify any other, because I think 
they are exceedingly small parts of the overall picture. 
By Mr. Thurman: 
Q Doctor, in your definition of inhalation anesthetic equip- 


ment and accessories, does this include dental anesthesia 


equipment? 

A Yes, it does. I would, however, point out to everybody 
that it includes dental anesthesia and not dental analgesia 
equipment. 

Q Woulc specify the difference, or explain the difference? 


A Dental anesthesia is the rendering of a dental patient, a 


} 
| 
| 
| 
| 
| 
| 
| 
| 
| 


patient for dentistry, unconscious, by the giving of anesthetic 
drugs. 


Dental analgesia is the relief of pain associated with 


| 
dental precedures. 
Q How are these administered? 

A Dental anesthesia is generally given by the use of anes- | 
thetic gases associated with the use of intravenous agents that 
are frequently barbiturates. The idea being to render the | 


patient unconscious during the period of time for which the 


Occasionally, it is desired to not truly render the 


| 
| 
dental work is being done. 
patient ursonacious but rather, to remove his memory of the | 
; 
| 


unple:sant event. But that is a semantic point which I don't 
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think need detain us. | 
Dental analgesia is generally given by the dentist employ-~ 


‘ 


ing a syringe and needle with procaine or sxylocaine or some 


Dental analgesia, I think, must be far much more common 


| 
local anesthetic. | 


in this country and throughout the world than dental anesthesiz. 
I think eech of us have been to the dentist, have had a nerve 
block for either tooth extraction or filling of teeth. But I 
would doubt if half the people in this room have been rendered 
unconscricus for oral surgical or dental work. 

Q Now, Doctor, in your definition of inhalation anesthetic 
ecuipment and accessories, does this include veterinary inhala- 
tion anesthetic equipment and accessories? | 
A I would include veterinary inhalational equipment, yes. | 
fhe principles of giving inhalational anesthesia to mammals avd 
the same as to the highest manmal of all, Man. And, I think i 
would be reasonable to include them in the same market, same 
definition. 
Q Doctor, are human inhalation anesthetic machines ever used 
on animale? | 
A At Harvard Medical School, we frequently use human anes- | 
thesia machines on animals. The converse, however, is not trv , 
or hardly ever true. I hava never seen in 20 years a veterinary 


navhine ussd on a human, although there are occasional case 


reperts of a whale patient being anesthetised with some 
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veterinary equipment, but it is sufficiently rare to manage 
itself to get into the professional journals. 
Q Doctor, I believe you have in front of you the list of 
items that make up the inhalation anesthetic equipment and 
accessories. 

JUDGE BARNES: I think we ought to --~- 
By Mr. Thuxman: 
Q This is CX-316-A through C. Would you explain the use of 
each item on that list, on 316, CX-316-A? 
A This is 3167 
Q Yhat would be 316-A, yes. 
A 316-A? 

A, aresthesia machines. These are the machines which con 
trol che emount of gas or anesthetizing vapor given to a 
patieat. There are fairly rigid specifications set on the per 
formance cf these machines and they are relatively standardiz 
throughout the world. 
B, = 

MR. TOPKIS: Excuse me, before we go to B, unless my 
menory fails me, we had Mr. Schreiber take us through ‘this ws 

I have no objection to repeating it, I suppose, bat 
X can’t see why we should bothe:. 


MR, THURMAN: Your Houor, Mr. Schreiber certainly wa 


yesterday and tell us what all these pieces of equipment are. | 
{ 


not a medical doctor and interested in ths madical function. } 


And this witness is the most qualified in the country, probably, 
to detail use. 

JUDGE BARNES: You may proceed in your question. 
You may proceed with your answer, Doctor. | 

THE WITNESS: Thank you. | 

B, anesthesia vaporizers, I guess as defined by Mr. | 
Schreiber in his book, would include those apparatus which is 
added to an anesthesia machine to vaporize anesthetic liquids, | 
if the machine didn't have the particular vaporizer on it that 
you wanted to give to the patient. 


Therefore, it is an accessory which can be brought 


C, Rebreathing reservoir bags, are an attempt to conserve 


' 

} 

| 

in and added to the machine. | 


the amount of anesthetic used. Some anesthesia machines, par- | 
ticularly British and European ones, are designed so that there 
is no rebreathing of gases. 

fhe American machines tend to have rebreathing sys- 
tems attached; not, I think, for economy, since this country 
isn't noted for its economy of natural resources, but rather 
because of the advantage of the patient rebreathing their own 
moist gases. 

Yf you are always giving fresh dry gases to a 
patient, their lungs and trachea tends to get dried out. The 
<ebreathing system allows them to retain the moisture which is 


in their lungs and mouth. 
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D, anesthetic conducting tubes are a part of the 
anesthesiamachine which may be detached. They are generally 
made of semi-conductive rubber. And here, I think, I ought to 
point out a difference between inhalational anesthesia equip- 


ment and inhalational therapy equipment. And the use of the 


word "inhalation" in both sets of terms should not confuse you, 


Inhalation just means that it is going into the mou}. 


One is anesthesia and the other is an attempt to make lung fund- 


tion better. But anyhow, anesthesia conducting tubes contain | 
semi~-conductive rubber. | 

The reason for the semi-conductivity is that if you 
have no conductivity, static electrical charges may build up | 
and ignite a explosive anesthesia given to a patient. 

If you had completely conductive tubes, you would be 
more likely to electrocute the patient from static condition 
in the operating room. In general, pieces of equipment at 
theoretically are interchangeable between inhalational therapy 
and inhalational anesthesia are not interchanged because of the 
increased cost of using semi-conductive rubbers in the cperat-| 
ing room. 

It would be somewhat analogous, I suppose, to using 
a Rolls Royce as a farm truck. It has been done in Auctralia 
but isn't generally widespread custom. 


aul al 


Do you wish me to proceed down the list; do you? 


By Mr. Thurman: 


Q Yes, please. 


1202 | 
| 
: 


A Z, is anesthesia airways. An airway is inserted in the 

mouth of a patient. Even if they have a trachael tube through 
the mouth into the voice box, but an airway is inserted to | 
stop them biting down on the tracheal tube which is a rubber | 
or plastic tube. | 

Anesthesia airways are almost exclusively used in inhala- 
tional anesthesia, rather than in inhalational therapy. And 
only very, very occasionally would you use an anesthesia air- 
way on a semi-conscious patient, say after head injury, but 
hamily any used in inhalational therapy. , 

?, anesthesioi face masks which may be reuseable or dis- 
posable, are used for about 25 percent of anesthetics through- 
out the procedure in the majority of anesthetics. However, 
they are used at the beginning and at the end of the anesthe 
while you are getting ready to pass the endotrachael tube 
through the voice box, the endotrachael tube being used to pre- 
vent the aspiration of stomach contents, which is one of the 
leading causes of death associated with inhalational anesthesi 

Anesthesiol face masks are used a little bit in inhalationnl 
therapy, of the fact that resuscitative bags which are left 
lying around to resuscitate people having cardiac arrests gen~- 
cvally have some form of face masks, although frequently, it is 


| a cheaper form, not made of seni-conductive rubber. 
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The connect heh ¥ pieces for face masks, these ave 
detachable connections which lead to anesthesie hose aad, then, 
to the anesthesia machine. 


H. the adanvers and fittings, not included on the enes- 


xt to the mouth of the patient. 


AS you know, is an almost infinite variety of move- 
Mér 3S Operatany of a patiert; sometimes lving cn their side, 
soroetimes heed up, and sorotimes, even, head down, ¢ nelp the 
patient with the surcery. 

fnd there ure attachments that are not terribiy cormonly 


used but faciliciuce thes: special surgicai procediives 


ts 


arbon dicnide absorption canisters. I said tuct the 
main technique of giving inhalational anesthesia in this coun~ 


try Was a rebreathing technique. 

Pll, now, all of wa arc excreting carbon dioxide all the 
this nseds to be absorbed and it is abseorbcd by 
sodalime, which is used in carbon dioxide eosorption canisters. 
Of course, there will be carbon dioxide absorption canisters 


+ 


used for other purposes. 

for instance, space flight, you have to get rid of the 
©O. somehow for metabolic experiments but I wovld save thought 
thet the overwhelming use in this country was in inhalational 


anesthesia. 


Carbor: dioride absorption canisters are essentially not 
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used in inhalational therapy. Anesthesia flow meters, not 


bring in a vaporizer, you want to bring in an addi‘: Re) ae 


included in anesthesia machines, occasionally, if ypu went to = 
' 


meter to monitor the flow of gas to vaporize the i.:mid in the| 


| 
vaporizer. . § | 
There is some slight use of anesthesia flowmeters in | 
inhalational therapy bot, again, it is an expensive alternative. 
If you run out of the conventional cheaper inhalational ee 
flowmeters, you might get yourself through a long weekend — 
there weren't any supplies of anesthesia flowmeters but, : 
unlikely. | 
K, Anesthesia carts are support carts to -- it is, rather | 
like refueling a jet; you have to have all the drugs on your 
anesthesie flow-machines and drugs for all process; but for “I 
eventualities which can occur during complex procedure; and 1 
the carts ure just to support transport systems which are gen- 
erally run by anesthesia orderlies, occasionally by nurse anes 
thetists; by people like myself in the middie of the night 
no one else will work. 
L Yokes, hand screws and valves not included in A. 
I euppose these are the spanners or wrenches that are used to 
maintain the anesthesia machines. They always seem to be 
stolen but they are an important part. 
M anesthesia ventilators. I would point out to you 


that & lot of surgical procedures now take eight or more hours 
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and most major surgery is done with the ventilation of the 
patient totally controlled. 

We have facilities now for measuring the level of carbon 
dioxide and oxygen in the patient's arterial blood and an ana 
really might be an automatic pilot. 

We can set a ventilator to maintain a given acidity in the 
patient's dlood and by monitoring that acidity and changing the 
ventilator setting, we can do a pretty good job until we come 
to, you know, except takeoff and landing. 

They are not perfect, the ventilators. The change in the 
heart output of the patient will alter the amount of ventilation 
that has to be given to a patient. And the design of anesthesiz 
ventilators is pretty much separate from a design of inhalational 
therapy ventilators. 

Now, there are some exceptions. There have been attempts 
to design ventilators that are predominently used in inhala- 


tional therapy also for the operating room. They haven't been 


terribly succersful marketwise but I think that you can defi- 


nitely say that anesthesia ventilators are separate from inha- 
lational therapy ventilators. 

They have tc, of course, keep with the putting in of 
explosive gases, and, therefore, their design characteristics 
have to be nonexplosive; whereas, you wouldn't think of doing 
thet for an inhalational therapy ventilator. Whereas, an inha- 


lational therapy ventilator may be needed to ventilate a 
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patient for weeks, months and even years, surgeons haven’t 


started yat to take as long as that for surgical procedures. 


3 || N, Anesthesia respirators; respirometers are gas meters. 


They are really the same thing that a gas company uses for : 
measuring the amount of gas that you are giving to a patient. | 
Again, you want them to be nonexplosive; whereas, in inhala- | 
7 |; tional therapy, they can be explosive. 

& |! However, it is fair to say that there is more cross-over 


between anesthesia respirometers and inhalational therapy res~- 


pirometers than any of the preceding items that I have names. 


Trach \el tubes, also known as endotrachael tubes, I 


alluded to- were probably used in the majority of iuhalational 


13 } anesthet/ *- yn in this country and there are about 20 mil- 


| 
| 
i 


14 } lion inhaic £ anesthetics given in this country per year 


and they «ce +«,enerally used generally with a cuff in the end 


which blows up in the trachea, having been passed through the 


voice box. 


Now, trachael tubes are also used in inhalational therapy. 


xf 


For instance, were any person in this Court to drop down dead 


and there wag .a trachael tube available, I would endeavor to 


Ce 
| pat it through their voice box into the trachea to prevent the 


patient aspirating their breakfast when they are being resus- 


eitated. 


Fowever, if this wasn't available, I would hope we could 


resuscitate somebody without it. But, you do leave them lying 
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around, or not iying around, but you do leave them in certain 
specified spots of hospitals and emergency wards, because, of | 
course, people do tend to have accidents in hospitals because 
of their health. 

So that here again, there is crossover. I would have 
thought that the vast majority of trachael tubes were used in 
inhalational anesthesia but there is a significant market out- 


side of operating room of trachael tubes. 


| 
: 
P, Direct laryngoscipes are the addition to the list of | 


316-A, I quess it is, and these are instruments about so big; 
(He indicated.) that are used with a light on the end, to “ 
the anesthetist or anesthesiologist to open the mouth of the 
patient, pass it over the tongue and look at the voice box; 
and, then, when he sees the boice box under direct vision, hol¢ 
ing up the jaw, he can pass the trachael tube through the voic 
box. 

They are not to be confused with indirect laryngoscopes 
which are the mirror that you see used in conjunction with the 
head mirrer on television. And they are very commonly used by 
otolaryngologists, but it is very important that the anesthe~ 
‘alien doesn't sue a mirror image of what he is looking at. 
Se has to see it directly, and, therefore, dicect 1 
are used by anesthesiologists. 

Agaiz, you like to leave a few around the hospital becau 


they nelp in the patient in passing of trachael tubes when the 
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patient nesds resuscitation. But I would think that well in 


excess of 30 percent of the market, or even in excess of 90 


ir conjunction with inhalationa). anesthesia. 
I think I have completed the list for you. 
Other than I thought, that we have gone over most of the 


vast majority of important inhalationai anesthetic equipment. 


| 
percent of the market, for direct laryngoscopes would be used | 
: 
| 


Q What percentage of tracheal tubes are used in inhalational) 
anesthetic? 

MR. TOPKIS:s ‘ete MG. 

1 didn't hear the question and I think if I did hear | 
it, I object to it. | 

May I have it read back? 

(The pending question was read by the Reporter .) 

“WR. TOPKIS: I suppose that means endotracheal tubes 

MR. THURMAN: Same thing, I think, he said. 

HR WITNESS: Yes. I specifically said American 


{ 
National Standards has said the official term should be tracheal, 
| 


vether than endotracheal, partly to save paper and partly ' 
i 


hecause there is a varied usage throughout the world. 
JUDGE BARNES: Do you have an objection? 
? WR. TOPHIS: Yes. I don't understand what the om 
tion weans, what percentage of them are used. i 


"UOGER BARNES: Well, X think there was tostimony tha 


gous o£ th: tubes were left in other parts of the hospitai. 


. 
2 
« 
i} 
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THE WaNESS: That is right, yer. 
RR ® "yk kK <s 3 Oh e Okay C7 


eG oh Teed) 
us SL a 


Can you give v3 . percentage? 
« ean*t give you a di:ect verce stage, 
tajority of tracheal iubas were used 
whalewional zsucethesia rather than inialationa. the-:apy. 
Tt you jasiate on we taking 2 “iguyxe off the top of 
zeent, less tian 85 percent. 
Bobody ie insisting, Nestor. 
Me To chesn 

Docto:, Wimt hoapitel personnel work wii:h inislation 
anesthesia aquipment? 

A Anescnesiotegists who have had sufficient: travaing in 
aut sthesiology, post their M.D. and post «heir —~ practically, 
ai. intents enc pexposes, cost theic fmternaship. ind most of 
the se ext certified by the American Board of inesti.esliology 
which ia a vpeciality board. 

Nure3 Areatheticts who underge a period of training after 
che7 have ccapieted their Negistered Nurse training;they take 
a certificate which leade to the CRY, a diploma. and there ar 
about equal cumber of Anesthesiologists 21:4 nurse anesthetists 
in this country. 

X thick we wre talking about close to 20,000 of each, . 
mayce between 15 and 20,009 of each. And the proparation of 


equipment is dexe by anesthesia techaiques, that is, equipment 


| 
| 


| 
. 


cS 
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that is used by Anesthesiologists, and by Nurse Anesthetists. 

Now, there is another group of people that is responsible 
for estimated three to five million anesthetics and that is 
the dertists. 

And Dentists do receive training in inhalational anes~- 
thesia post their D.M.D. degree. Some of them get very 
skilled in it and there is cross fertilization between the pro- 
fessional societies now and in general, cooperation is fairly 
good. 

Dentel Anesthetists limit themselves to giving anesthesia 
for dental procedures, with very rare exceptions. Por ins 
the Childrens Hospital at Harvard has got a dentist on the 
anesthetic staff, but that is very uncommon. 

Q What type personnel work with inhalation therapy 
equipment? 


A Well, the primary maintainers, and if you like user of 


inhalation therapy equipment, are inhalational therapists, aod 


known as respiratory therapists, and thece are of two grades. 
@here are people who have got, or are working for their 
ARIT, which is their Register in Inhalational Therapy. These 
are people that have got college degrees for the moet part, 
have done two or more years of specialized training in respir. 
tory therapy in a recognized school which is licensed by 4 
body which is formed by the American Medical Association or 


American Hospital Association of the Inhalational Therapists 
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Society. 

These Registered Therapists are under direct medical supe/- 
vision and are required to be. The medical supervision that 
they are under varies from hospital to hospital. In our hos- 
pital, they are under the No. 2 person in my department who, 
of course, is an Anesthesiologist. 

In a lot of hospitals, they are under a suitably trained 
cheet physician. They are very, very occasionally under some- 
body with training in other areas such as pediatrics. 


Under the respiratory therapist, that is, if you would 


like the third level in the hierarchy, are inhalational therap) 
technicians and they are people who do not have college degree}, 
who are examined on the practical aspects of the interconnec- 
tions of inhalational therapy. 

Inhalational therapists have minimal access tO anesthesia | 
equipment in most anesthesia departments, although, as I said, 
on occasion, they may be within the Department. 

You try to keep the functions separate of the inhalationa 
therapists and the anesthetists, although maybe, too much sep- 
aration is a mixed blessing, because after all, the patient 
has to be handed from one group to another at some time in 
their hospital course. 

If they are very sick, the transfer is important and I 
think it is wrong not to have each group talk to the other. 


| ' But, that difference might be, to use the aircraft analogy 


421386 


1212 | 
again, becween pilots and ground controllers, or that; | 
although inhalational Therapists don't control the Anesthetist; 


in any way, shape or forn. 


your CV, CX-323, that you are Chairman of the 4-79 Committee, 
is that correct? 
A That is correct. 


Q And what is the 2-79 Committee? 


Q Doctor, I believe that you either testified or it is in | 
} 


MR. TOPKIS: I thought we went through this yester- | 
day with Mr. Schreiber who, I believe, is also a member of the | 
Z--79 committee. } 

JUDGE BARNES: Well, we have the Chairman here, so I | 


will see what he has to say. | 


MR. TOPKIS: I defer to the Chairman. We will Lista 
sagerly tc his sayings. | 

THE WITNESS: It is a committee of the American | 
National Standards Institute, which consists, of the leading 
manufacturers of anesthetic equipment and the representatives 
of the leading professional societies in this country. | 

As I said earlier, the Secretariat and, therefore, ) 
the nomination of the Chairman, is at present under the Ameri- | 
ear Society of Anesthesiologiste because the American Society | 
of Ancsthesiologists represents essentially all Anesthesiolo- 


wists la this country. 


$0, therefore, it ig a joint committee of manufactu 
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and the representatives of the Federal Government like the 
Veterans Administration, the Armed Forces and the professional | 
societies. 

It is a committee that is concerned with standards 


both of design and of performance in anesthesia equipment. It 


in respiratory therapy. 
Certain members of the committee have felt thet the 
respiratory therapy, inhalational therapy ventilators, should 


be hived off from 2-79 as being a minor part of the overall 
business of 2-79. | 


has some overlap into the area of ventilators, which are used | 
t 


However, when put to the vote at the last meeting, a 
little bit to my surprise as Chairman, there was a unanimous 
vote not to hive it off. The American Thoraxic Society, which 
is the premiere provisional society representing chest phy- 
sicians in this country, felt that if you like supremacy or 
knowledge of the activities of 2-79 were such that it would be 
unwise to hive off from 3-79 since most people knew what it 
was_up_ to now and the fragmentation was in some ways a bad 
thing. 

But, three out of the four echiien comaittees are 
almost exclusively concerned with anesthetic equipment. There 
is the one working group which concerns itself with anesthesia 
~~ sorry, with ventilators for inhalational therapy. 
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By Mr. Thurman: 
Q Doctor, does the 2-79 committee promulgate standards for 
dental anesthesia equipment? 
A Insofar as the tracheal tubes used are the same and inso- 
far as the inhalational anesthesia machines used are the same, 
the answer to that is yes. 
Q Doctor, what companies manufacture and market inhalation 
anesthetic equipment and accessories in the United States? 
A Well, I would estimate from the hospitals that I have 
visited -- and I would stress that I am not party to the 
detailed gales figures -—- but I would stress in the hospitals 
I visited, over 90 percent of the inhalational anesthetic 
equipment must be marketed by Airco, which includes Ohio Medi- 
cal, Air Products and Chemicals and the British Oxygen Company 
congortium which includes, I think, Fraser Sweatman and Harris 
Lake. 

Row, I would have thought that these companies had over 
90 percent of the inhalational anesthetic equipment market. 


MR. TOPKIS: Excuse me. 


Your Honor, based on the witness' own modesty, f 


move to strike his answer. I think we have better information 
than the witness can give us on the basis of his occasional 
visits or perhaps frequent visits to hospitals around the 
country. 


JUDGE BARNES: Well, I will accept his answer based 
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on his naahoniuis that he stated visiting hospitals and asso- 
clated equipment. 

| MR. TOPKIS: Your Honor, can I press the point a 
minute? 

JUDGE BARNES: Yes. 

MR, TOPKIS: You know, if a statement by this wit- 
ness turns up in the brief at the Supreme Court, Airco and BOC, 
and of 90 percent, and it is not remembered what the qualifi- 
cation was that the witness so accurately and reasonably gave; 
and there slides into the Giscard, the very real, hard evidence 
we have of the truth here, and it seems to me that when we 
admit both evidence of total reliability, and evidence, how- 
ever earnest and sincere its source, of lesser reliability, we 
just create confusion. 

And I would urge, Your Honor, in that spirit to 
reconsider. 

MR. THURMAN: Well, Your Honor, do you want me to 
reply? 

JUDGE BARNES: Yes, if you have something to Say, 
can say it. 

MR. THURMAN: Certainly reliable hearsay is admis- 
sible in our proceedings. And even so, this witness is an 
| expert. He is thoroughly familiar with the industry. He 
teaches this type of work, using these machines; he is on the 


é 
A-79 committee with all the people in the industry ané this is 
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practically as reliable evidence as you could possible get. 

HR. TOPKIS: Wo, that is just the point, it is not. 

“UDGE BARNES: ‘That remains to be seen. We will hav: 
other evidence in the record and it will be my duty to weigh 
it all and I am going to weigh the witness’ testimony on this 
point and consider it with the rest of the evidence thet comes 
in the revord. 

What is the trade nama of the company, Doctor, that 
Aix Products and Chemicals trade under? 


THY WITNESS: They took over P-rreger, is that not 


JUDGE BARNES: Forreger. 

MR. TOPKIS: Just so the record may be very clear, 
at this point, Your Honor, may I state for the record that a 
Representative of Airco is in this Courtroom? A Representativ 
of Ohio, that is, a Representative of Harris Lake is here, a 
Representative of BOC is here and that a witness from Air 
Products is scheduled to testify this afternoon. 

So that, quite deliberately, the Commission is seek- 
ing the poorer, rather than the better evidence. 


MR. THURMAN: For what purpose is this statement? 


This ig this witness’ testimony. They don't care who is in 


room, going to testify; I don't. 
M2. TOPKIS: If they want the facts, they can have 


them. If chey want a distingui:hed expert's admittedly 


vases igre circ seis einbeinocinica' caw. sip sedi site spss canines: 


ana 9 oe aan een rate enone aoa tae ran ennapironans maveaanupe osbunias omen bancernnas-noooccasenaarenne oon onianeOOe DI 


MR. : We want zome third parties other than 
Harris Lake's and Sweatman and BOC officiais. 

JUDGE BARNES: Well, you are having Air Products and 
Chemicals this afternoon, is that correct? 
cos MR. THURMAN: Yes. 
By Mr. Thurman: 
Q Dector, in your answers, these companies, did you include 
the accessories? Are they the marketers of accessories, also, 
and equipment? 
A Yes, they are the marketers of accessories. I based my 


answer on the list given in, I think, Document 316-A that I 
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unreliable opinion, they can have that too. — 
i 


went throvgh earlier. 

You obviously gat to the question of what is the minimum 
with which you can give an anesthetic. And I suppose the answe 
to that is an anesthesia machine, if it has got everything on 
it. 

And really, I, you know, it is asking a professional wit- 
ness a very difficult question to know the relative price of 
various adapters and fittings. One doesn't concern oneself 
with tiat. One conceras oneself with the main items, which are 
anesthesia machines and anesthesia ventilators and the answer 
that I gave of 90 percent, I think, is based upon the main ites 
that are used in inhalational anesthesia -~ and I stress inha- | 


Lational anesthesia. 
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1 | I don't mean inhalational therapy, I mean inhalational 


2 anesthesia. 

2 || JUDGE BARNES: Doctor, let me ask you a question. 

4 || When you buy a machine, what do you get with it? 

3 | For example, when you purchase an automobile, you get s spare 
6 | tire, horns and headlights and so forth. What do you get with 
z a machine, is that a complete setup or what? 

8 | THE WITNESS: Well, it is really very similar to buy 
9 || ing an automobile. You can buy it not in running order, or 

10 | you can buy it in running order, with the various accessories. 
11 {| And you would expect to be able to buy a complete machine from 
i2 | either Ohio or Forreger, or Harris Lake. 


And if you look around the Harvard departments, for 


that matter, around the Univeristy departments of big hospitals 


| 
15 of this country, you will see overwhelmingly, Ohio’ and Fc egey 
anesthesia machines, with some of the British Oxygen ones, 
especially scattered on either seaboard where anesthesiologist: 
|| with British background tend to have landed, like myself. 

| Now, you can choose accessories from another company 
and certain people do, because on occasions, they are better 
or they are needed for a specialized purpose such as when all 
the patients are sitting up for a given neurosurgeon who spe- 


cializes in a given operation. 


But the general thing to do is to get the accessories 


that go along with the machine. The more specialized the 
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hospital, maybe the less they follow this. 
By Mr. Thurman: 
Q Doctor, what factors are taken into account when you are 
considerin purchasing inhalation anesthetic equipment from 
companies? 
A A history of reliability, an ability to get good service; 


a knowledge, a prior knowledge of one's colleagues, of the 


design characteristics, either of a given machine or of a ser- 
ies produced by a company. 


And those, I think, are the chief factors leading to the 


safety of the machine. There have not been radical changes 
in the design of anesthesia machines in the last 40 or so year 
You might hear testimony that there have been, the same way 
as General Motors would testify to you that your Cadallac is 


greatly different from Henry Ford's T Model. 


But the analogy with the motor industry is reasonably 
complete. There haven't been very great advances of anesthesia 
machine design. Moreover, the specifications of the various 

| National standards institutes such as the 2-79 ccomittes or the 
British Standards Institute Committee or the French or African{ 
or so forth, are fairly strict now. 


And, therefore, machines have to be designed to fairly 


cigid criteria, the same way as automobiles are coming to be 


cone the same. 


Q Doctor, would you advise a small company not engaged in 
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the manuZactusxe and distribution of inhaiation anesthesia or 
anzsthactic equipments and accesgeries to sater that macket? 

MR. TOPKIS: i object, Your Uoror, on tru grounds: 
chat the witness did not mention in nis quite disiinguis 

li it of wialificatious any cenmeroial axpercience; and “, on 

“tha nn that as T see it, the statemenc as to tie area of 


hist expected testimony does not includs any such subject 


JUPGE BARNES: I think I am going to sustain the 
on ection, Mr. Thurmen. 

ER. THURMAN: £ will withdraw that question and lay 
a foundation. 
Ry Mr. Thurman: 
2 Have you ever consulted with sompanica? dave you 2ver 
bared as a consultant by companies to enter, vonsider entering 
the inhalatcon aesthetic equipment marke? 

Aitemois nave been pade, but I have alvavs refused a mone- 

sary or othex rewayd for it. I thought thet it was ineompatibl 
with mv full-time position at Harvard and even more, singe I 


becane or the Standsrds Committees or the Standardization Commi. 


sea where one has to make culings that really do affect the 


mre fits ana losses of companies. 
Buk To have given, vnpaid, voluntary testimony, not in 


weiluing, ber orally on the telephone. 


cent mame 


o And vhet was that advice you gave? |BEST COPY AVAILABLE i 
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MR. TOPKIS: Objection. 

JUDGE BARNES: Now, that is a question that is too 
broad, Mr. Thurman. 
By Mr. Thurman: 


Q Well, what advice did you give the companies seeking --- 


have a more specific question than what advice was given. 
MR. THURMAN: Well, Your Honor, what was testified, 
he gave advice whether they should enter this market or not. 


JODGE BARNES: Well, ask him that question. 


JUDGE BAXNES: What questions were asked and iet's 


MR. THURMAN: That is what he just answered, he was 
giving this edvice unpaid. 

JUDGE BARNES: All right, what advice did he give c 
panies whc were seeking or a company that was seeking? 


MR. THURMAN: Excuse me, Your Honor, that is what I 


MR. TOPKIS: Excuse me, Your Honor, I request even 
more specific. 

MR. THURMAN: I don't want any --- 

JUDGE BARNES: Mr. Topkis has an objection. Let's 
hear the objection. 

MR. TOPKIS: I would request what company came to yot| 
when, xepresented by whom and in that conversation, who said 
what. That is the traditional way of asking a question. 


JUDGE BARNES: I think that would be a better way. 
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MR. THURMAN: I do not need Mr. Topkis‘'s advice on 
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| 
{ 
! 
i 
t 
2 | how to answer a question. 
} 
i 
3 | MR. TOPKIS: I am skeptical about that. 
{ 
4 MR. THURMAN: Or so, I will help him when he gets on 
i 
5 direct, i* that is the way he wants to run this law suit, or 
6 | try to run this law suit. 
t 
74 JUDGE BARNES: Let's rephrase vour question now and 
{ 
@ | try to be very specific. 
g | By Mr. Thurman: 
i 


10 Q What company sought your edvice, Doctor? 
| 


u645 ~«=A I have been asked by Harvard Apparatus Company. I better 


explain the background of Harvard Apparatus Company since it i 
not guite what it seems. 
It is a nonprofit company that was set up by a Harvard 
Professor ef Physiology to produce equipment that was of use 
to Harvard Medical School and to teachers of physiology throug 
out the country. 


It has stayed a nonprofit organization and, of course, its 


ties with Harvard have been close. We pay for any equipment 


that we get from them. However, it is a nonprofit organization 
And they exe obviously of help ‘.n designina equipment that is 
useful to a person doing research, especially somebody doing 
research cn the Harvard Medical School campus. 


So, we have a feeling that we have an obligation to advise 


them if they ask. And I advised them --- 
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MR. TOPKIS: Excuse me, forgive me, Doctor . 

There is no question pending about the advice that 
the Doctor gave. : 

JUDGE BARNES: Now, let's have a further question, 
Mr. Thurman. ‘ 
By Mr. “hurman: 
Q When was this advice sought? 
A Approximately five years ago, six years ago. I cannot 
give you the absolute date and I don't have a diary, even in 
Boston, that would have it. 
Q What was the advice that was given? 

MR. TOPKIS: Objection, Your Honor, 

JUDGE BARNES: What was the advice given this,Mr. 
Thurman? 
By Mr. Thurman: 
Q What was the advice given? 

JUDGE BARNES: What wags the question? 

By Mr. Thurman: What was the question? 
A The question was whether they should enter the field of 


anesthetic, inhalational anesthetic equipment and ventilators, | 


and the field of ventilator design for use both in anesthesia 

and dn inhalational therapy. 

Q And what was your advice? . 
: MR. TOPKIS: I object, Your Honor, now on the twin 


grounds that; A, the noctor still is being asked to testify 


| 
| 
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outside a subject on which he wis supposed to testify; and B, 


that ne is being acked about the advice that he rendered to a 


ccaupaay which ne has described as being a nonprofit company. | 


And the question of whether a nonprofit company should 
enter 2 business is very different from the question of einen 
a company subscribing to the profit motive is going to enter 
that business. 

And so, on grounds of relevance, I would object to 
this question. 

JUDGE BARNES: All right, I will overrule the objec- 
cion and lat you answer, Dector. 7 

CHE WITNESS: The advice that I gave to the company )! 
was that they should not enter the field. The reasons being | 
that the fieid carried considerable risks of litigation as a 
result of product liability, that the field was not making large 
conceptual advances and that the companies, the large companies 
that we have named, seemed to have large resources behind then, 
and I didn't see any large expansion in the market and I didn't 
see any rezl opportunity for comoanies outside these big 
: companies. : 
My advice was accepted, or appears to have been 
accepted. 

_ By Mr. Thurmaa: 
Q Was any other companies, dic any other company seek your 


’ advice alony this line? 


- son eeantina a 
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Yes. 


Q And who was that? 


Soaieainallliseeteniinmesmmesemmnammendememe sd 


A Well, Hulit-Packard asked for advice. Now, I ought to 
declare that my wife has some Hulit-Packard shares and I think 


$200, or something like that. 


ita am aoe ames 


The advice that I gave them -- and they are a very dif- 
fexent company to Harvard Apparatus, as I em sure you are 
aware -~ the uévice to them was no, and there were permutatio 


on the same answer, that the risk of litigation was large, that. 


there was an inherent conservatiagm cf anesthetists and anes- 


- steal specacetenamemeameesetatiianeneerimansireeeenmenenaaeet nae en 


thesiologists that they got used to the design of a company, 
that the designs were relatively standardized,that there wasn' 
much opportunity for innovation along the lines that Bulit- 
Packard, of course, had made famous in other fields and, 

fore, I didn't think that it would be suitable to then. 

Like a lot of advice to middle management, it sort of 
reverberated up and down the vast reaches of Hulit-Packard and 
I got telephone calls from all sorts of people and I got pret 
fed up with that. 

fi was trying to do a job and not give free advice. Since 
then, I have been a bit crisper and shorter with anybody who 
has tried to get advice. 


MR. TOPKIS: How are you going to be on testimony, 


(Laughter. ) 
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By Mr. Thurman: 
Q What time period are we talking about on this latter? 
A I think it would be 1969 or 1970. 
Q On Hulit-Packard. 

Doctor, is inhalation equipment used outside the 
hospital? 
A Yes. 
Q Now, is inhalation anesthetic equipment used outside the 
hospital? 
A A little bit of it is used in dentists’ offices. Physi- 
cians are, I think, maybe too wise to use it outside hospitals 
but because of the problems of dental practice, some dentists 
have inhalational anesthetic machines in their offices. 

I think the number is declining but it still must be a 
substantial number. 
Q It is only used in dental offices and hospitals, is that 
correct? 
A That is correct. And veterinary schools. 
Q is inhalation therapy equipment used in the home? 
A Inhalational therapy equipment is used in the home. 
Q Now, Doctor, can one use inhalation therapy equipment to 
self-administer anesthesia? 


if you want to comait suicide, yes. 


A 
Q Can one use inhalation therapy equipment for self- 


therapautic -~- 
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JUDGE BARNES: Let's strike the word self, I think 
that should be atricken from the question. Self~-administratio 
implies self-administration, doesn't it? 

By Mr. Thurman: 
Q Well, I want to know, can one use tie inhalation therapy 
equipment on himself? 
A The answer is yes. 
fg that quite common? 

MR. TOPKIS: Excuse me, but I think the Doctor is 
qualified in the field and anesthesiology and not in the field 
of inhalation therapy; and that tomorrow, we have a witness 
almost as qualified as the current witness who is qualifications 
lie in the field of inhalation therapy and I think we might 
defer the question to that time. 

THE WITNESS: I was the head of inhalation Therapy 
during the summer four or five years in Massachusetts General 
Houpital. 

MR. TOPKIS: If you had told ma that, Doctor, I would 
not have objected on that ground. But I would still have 
objected on the subject matter on which Dr. Hedley-Whyte is 
scheduled to defend does not include inhalation bat rather, Dr 
Karby who is scheduled to testify tomorrow on that subject. 


MR. THURMAN: Mr. Topkis amazes me, that we can only 


elicit, information or testimony from one witness or one docu- 


ment throughout this trial. This amazes me. I never heard of 
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u | such a thing. 
{ 
j 


a statement of expected testimony and, then, it is not regarded 


“ JODGE BARWES: Well, he had another objection that 

3 | you did net notify him that the witness ~-- 
4 i MR. THURMAN: But if he had listened to the witness 
) | during the witness’ testimony thoroughly, he would have noted 
6 | that inhalation therapy people under him at both that — 
7 at Beth Israel Hospital and at his training, he was in charge 
8 of it at Massachusetts General. So, this man is qualified. 

9 JUDGE BARNES: You may proceed with your question. 

10 | MR. TOPKIS: I really don’t understand why I am giv 


as a coad map but rather, as a point of departure. 
JUDGE BARNES: Well, I don't believe that I set any 


fast guidelines on the paragraph summary. However, it would 


have been helpful, Mr. Thurman, had you given Mr. Topkis a 


better summary of the witness’ expected testiuony. 


‘7 | MR. THURMAN: I apologize, Your Honor. I thought 


this was probably sufficient. 
iO | MR. TOPKIS: Well, this says that one will testify 
on tne one subject and the other on the other. 
21 MR. THURMAN: If we are going to argue over this 


point, I will withdraw that particular question. 


23 |! SUDGE BARNES: Very well. Proceed. 


By Mr. Thuxitan: 


Q Doctox, is there a difference in price, between an 
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inhalation anesthetic machine and an inhalation therapy machin 


A It depends which machine you choose out of each group. I 
can choose one that costs $3000 in one group and another gro . 
that costs $3000 in another group. Maybe I am being difficult. 
JUDGE BARNES: He will frame another question for 

you, Doctor. 
By Mr. Thurman: 
Q Maybe I ought to ask you in general, this equipment accer- 
sories, can one machine differ in price from the other machine 
since they are different machines? 
A In general, anesthetic equipment is more expensive than, 
shall we say, a piece of tubing which serves roughly the same 
function in connecting the itient to the machine? 

It generally is more expensive in anesthesia because, as 
I think I said, in anesthesia, there is a requirement for semi- 
conductivity, that is, the rubber or plastic mst be of a given 
resistance to electricity, because of the particular demands 
of the operating room, so that in general, similar pieces of 


equipment, insofar as they are similar, and there aren't all 


that many things that are similar, more expensive when used in 
an operating room, and it would only be an emergency when one 
would transfer medical equipment outside of the operating room. 
If you transferred inhalational therapy equipment into the 
cpstating room, you either must not use explosive anesthetics 


and you must make certain that your patient wouldn't get 


4 2194 1230 
electrocuted from any of the monitors and you must accept the 
risk of anesthetic explosion. 

And, in general, we try not to kill the operating room 
team since we think they are even more valuable than patients. 
JUDGE BARNES: Have there been explosions, Doctor? 
THE WITNESS: Indeed, there have. 
By Mr. Thurman: 
Q Doctor, what effect will a combination of --- 
A There was a very bad one here at George Washington, h. 
two or three years ago, I think, George Washington. 
JUDGE BARNES: University? 
THE WITNESS: University Hospital,had a very bad 
axplosion. 
By Mr. Thurman: 
Q Doctor, what effect will a combination of Ohio Medical anc 
Fraser Sweatman, Harris Lake or Airco and BOC have on purchases 
of inhalation anesthetic equipment and accessories? 
MR. TOPKIS: I object, Your Honor. 
JUDGE BARNES: I think this might be a question that 


is reserved for me to determine and I am not sure it is in the 


Doctor's area of expertise, even. 


MR. THURMAN: I would like, before you rule, Your 
Honor, maybe I would like you to explain that this sitness is 
a purchaser of this equipment, and certainly, it is going to 


he.« some effect, possibly, maybe not, but I woald like to ha 
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his answer whether he thinks it will be any effect on him as a 


{ 
} 
2 : purchaser of that equipment. 
! 
{ 
{ 
} 


3 JUDGE BARNES: But limit your question to the Doctor 
4 I as a purchaser. 

5 MR. THURMAN: And not as an expert? 

6 By Mr. Thurman: 

7 Q In your opinion, Doctor --- 

8 | MR. TOPKIS: He is being asked to be a prophet. 

9 MR. THURMAN: What --- | 

10 

il | JUDGE BARNES: Let's hear his question again. 

12 | What is your question, Mr. Thurman? / 


MR. TOPKIS: And ne is not qualified as a prophet. > 


| 
| 
| 
13 | By Mr. Thurman: 
Q In your opinion, Doctor, as a purchaser of inhalation 


io 


5 f anestietic equipment, what effect will the combination of Ohio 


+6 I Medical, Fraser Sweatma: and Harris Lake, or, in other words, 


le poc ang Airco, have, in your opinion? 


] i MR. TOPKIS: I object to the question. 


JUDGE BARNES: I think this is an improper question, 


i 
i| 

20 | Mr. Thurman. It is an open question, what effect it would have. 
| MR. THURMAN: I don't want to argue with Your Yonor, 


but I would like to state that I don't believe the opinion of 


this witness as to what effect this will have on him is an 


ulcimate question. 


I agree it is an ultimate question ove:11, of whe 
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there is any anticompetitive effects with this combination as 
an issue for Your Honor to decide. But I believe it would be 
helpful to know if this witness believee or has an opinion as 
to what effect it will have on him as a purchaser. 

JUDGE BARNES: I think his testimony would have to 


be limited to what effect it has had on him to date and not 


speculate on what it may have in the future. 


I think that is a matter for the Court to determine; 
the Commission ultimately and, then, the Courts. 


MR. THURMAN: May I have a minute, Your Honor? 


gclo? 1233 


MR. THURMAN : Your Honor, I would like to state 


me 2 respectfully that you have imposed an impossible burden on 
3 Complaint Counsel in the fact that we have a whole separate 
4 agreement, there has been no combination, and so forth. So, 
5 I would think that this witness could state about whether he 
6 has thought about this or not, and what state of mind, what 
7 | effect this would have on him as a purchaser. 
g | JUDGE BARNES: I am going to sustain the objection. 
9 Mr. Thurman. 


MR. THURMAN: All right. 
By Mr. Thurman: 
Q Doctor, did reducing your source of supply from three 


| 
| 
| 
ae 
| 
| 
| 


i companies to two have an effect on your purchasing power? 


14 {I JUDGE BARNES: I will sustain an objection to that 


question. Do you have any further questions, Mr. Thurman? 
16 | MR. THURMAN: No further questions. 
ae JUDGE BARNES: All right. 
We will take a 10-minute recess. 


is | ~ (Brief recess.) 


JUDGE BARNES: Is that the end of the direct 


1 examination, Mr. Thurman? 

| MR. THURMAN: Yes, Your Honor. 
MR. KAPLAN: Your Honor, at this time I would like 

to ask for any Jencks material there may be on this witnese. 


MR. THURMAN: I have had no contact with this 
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‘witness before, but here is the just casual notes of Mr. 
; Youngwood end the economist, Weinstein. 


JUDGE BARNES: All rignt, these are not Jencks 


r statements, so I will return them to you. 


hR. KAPLAN: Thank you, Your Honor. 
CROSS-EXAMINATION 


By Mr. Kaplan: 


1, Q Dr. Hedley-Whyte, I think at the outset of your 


testimony I noticed that you were consulting some notes or 
: documents to refresh your recollection, is that correct? 
A That is eoprect: 
WR. KAPLAN: Your Honor, may I ask for the productio 
‘ of any documents that the witness used while on the stand to 
refresh his recollection? 
JUDGE BARNES: Well, I think one document he 
f used was the specifications to the Commission's subpoena which 
I think you have seen. 
MR. KAPLAN: Yes, sir. 
JGDGE BARNES: And I don't know what the other docu- 
| ment is. You may have seen it. 
By Mr. Kaplan: ) 
Q Dr. Hedley-Whyte, do you have some other documents that 
you have coasulted? 
Wo, there is just the subpocna and my travel schedule. 
| JJDGE BARNZS: I don't think he referred to the other 


documents. 
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THE WITNESS: I didn't refer to them. 

MR. THURMAN: I don't believe the Doctcr referred 
to this document either. 

JUDGE BARNES: Did you use this document in your 
testimony, Doctor, in any way? 

THE WITNESS: No. I did just briefly, you know, make 
certain that these three were at the top. I would have known 
| that they were at the top, but --- 

CUDGE BARNES: All right, I will turn the document 
over to you. 

By Mr. Kaplan: 
Q Dr. Hedley-Whyte, did you consult any other wirtten 


materials in preparation for your testimony today other than 


i} the document that you have just handed us? 


A No. 
Q None whatsoever? 
A No. 
MR. KAPLAN: Your Honor, may we have this document 
marked for identification, so that the record may be clear? 
THE WITNESS: That is my handwriting on it. 
JUDGE BARNES: Where did you get the document in the 
first place, Doctor? 
THE WITNESS: It was handed to me I think by -- at 


i with Mr. Weinstein in Boston, in my office. 
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By Mr. Kaplan: 


re) 


Who is Mr. Weinstein, Doctor? 

JUDGE BARNES: He is Complaint Counsel. 

MR. KAPLAN: So the record is clear, an FIC staff 
economist? 

SUDGE BARNES: Yes. You may mark it. 

MR. KAPLAN: All right, Your Honor, just for con- 
venience we will mark this BOC Respondent's Exhibit 200 for 
identification, if that is agreeable. 

JUDGE BARNES: All right. 
(The document referred to was marked BOC Respondent's 
Exhibit 200 for identification.) : 


MR. THURMAN: Your Honor, first, I don't believe this 


‘ witness used it. I don't: mind him having the document. I 


' don't know what the relevancy is te the document. I don't 


believe the gentleman used the document. 

MR. KAPLAN: Your Honor, the witness stated he looked 
at the document to make sure the top three companies he named 
during his testimony were the top three on this list. 


MR. THURMAN: All right, then, Mr. Caplan is 


“ pestricted to the top three companies. 


ij 


if 
+" 


JUDGE BARNES: I don't think so. 


' By Mr. Kaplan: 


Q Doctor, I think during your direct examination you defined 


inhalation enesthetic equipment and accessories as equipment 
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ind usevul for giving inhalation} 
Faiz svatenent of your testimony? 
mneciudes in patients and animais, I thank as e 
ual ification 


a 


Fine. Wow, bow would you define the .erm “anercthesia"? 


Tt 


The stetce of insensibility to pain, avsociated with 
UuNnCCNSCicUusness 

Q nd these ace ways ov achieving anesthesia other than 
by inhalation of crugs end other anesthesics? 


You can inject them intravenously. 


4nd that procedure is commonly used in the medical pro- 
- 4 


.u comnonly veed, yes, 
And at Jeast tor some mudical procedures, injections of 
are alterretives to inhalation of aresthetics, are 
net? 
What do you mean by various kinds of drugs? 
Weil. wnat ic it that you inject in a patient <0 achieve 
aacsthegia by injection? 
the general anesthetics in this country are 


ith ar, incravencus injection of some form of short- 


star zea“ 


cting barbiturate. However, the repetitive does of, doses 
Darbiturates, strain the circulation. and 
heart, go ‘het trained anesthetists tend 


revert» after starting the ancsthetic with an 


a 


a REI 


t b] 
eee 
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intravenous injection of barbiturate, to the use of inhaiationa 
agents rather than giving continual repetitive doses of drugs 
suc! as barbiturates. 

: € 

Q What iz the purpose of giving a patient anesthesia, 
achieving a state of anesthesia in a patient? 


A Almost invariable it is to allow some form of aurgical 
b§ 


procedure on investigation that is painful to be. accomplished. 


; Q So that it is to render thepatiert insensitive to pain, 


correct ¢ “ 
A Correct, and make certain that he stays still. 
C That is right. And there are other means of achieving 


that apart from achieveing a state of unconsciousness, are there 


It depends what operation you are having. 
Q That is right. For example, there ds something called 
‘spinal anesthetic Is that right? - 
A There is indeed. The use of eanek anesthesia in this 


sountry and even nore abroad has deciined as the problems of 


llevgic reactions in vhe spinal colwmn to-the drugs Nave become 


#idely publicized. 
9 The use of spina anesthetic is still a commoniy accepted 


xedical practice in tre United States, is it not? 


arctainly veuld not say that an ar esthesioiogist who 


‘pina’, anesthetic has failed to exercise the 


« : ERE er. 
iad aes he ee ed “ . eins i 
sine a spe ee An OO MRR ORC ROR CEN, SCAB BRE ci NNERA NS: ALTE EE AEA AR ARETE AAEM 
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requisite care Sue atid as an anesthesiologist? 

It depends what he has ured it for. 

But you would not make a flat acrcess-the-board statement 

to fail <o use it would fail to meet standards? 

No. 

In fact, I assume you have used it yourself on occasions? 

Indeed, I have. 

And for some kinds of occasions a Spinal is an alternative 

It is certainly an alternative. 

An alternative to inhalation anesthesia? 

It is. 

Now, acupuncture is beginning to have some exposure in 
this country, is it not, as a means to render a patient 
insensitive to pain and immobile for surgery? 

A It is having some acceptance. We have done at the Beth 
Israel Hospital three general surgical cases under acupuncture 
analgesia. 

The operating team and the patient were satisfied with the 
results. The time taken to induce acupuncture analgesia is 
i censiderable. It appears that not all patients, even in 
i China, are susceptible to successful use of acupuncture, and 
| a recent report which was agreed to by the Chinese as being 
|, accurate, showed that the percentage of surgical operations 


in Chine, in Mainland China, being done under acupuncture 


/ anesthesia was probably below one percent, certainly in the 
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major cities. 
So, that the use of acupuncture analgesia even in Mainland | 
China has declined dramatically, and they are trying to train 
i an increased number of trained anesthetists and anesthesiologist. 
Now, 1 would agree that the number of acupuncture 
analgesic uses in this country for surgical procedures was 
going up because it had to, it was zero a few years ago. 
MR. KAPLAN: I move to strike the testimony about the 


' frequency of acupuncture in China, on the ground that it is 


1 a hearsay report of an article that is itself the best evidence 


| for us to cross-examine as to the contents of the article. 
GUDGE BARNES: Well, I think you were going a little 
| far afield when you started this, so I am going to permit the 


record to stand as it is. 


| 
{ 
| of whatever the author of the article wrote. It is impossible | 


| By Mr. Kaplan: 
Q What were the surgical procedures that were done at Harva 
| under acupuncture? 
JUDGE BARNES: Do we have to? How far are we 
| going along this line now? 
MR. KAPLAN: Well, I don't think we are going to 
4 go too far Your Honor. But I think certainly another means 
| of availability of accomplishing the same purpose of that 


inhalation anesthesia is relevaat here to the definition of 
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i the market. 
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the market. It seems to me that Compleint Counsel have carved 
out a littie bit of anesthesia which involves gases and they 
i; want to run with that ball. 
JUDGE BARNES: Well, he has testified about acu- 
| Puncture, and he has testified about spinal; he has testified 
about drugs now. 


MR. KAPLAN: Well, I will only go a short way farther, 
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i} 1£ Your Honor will permit. 
vUDGE BARNES: All rigni. 
MR. THURMAN: We will object, Your Honor; outside 


the scope of direct, no relevance to it. Talking about 


A Mas SN. 


equipment, not talking about acupuncture. 
Our market is equipment, and if he wants to talk 
equipment --- 
JUDGE BARNES: Mr. Kaplan is exploring the outer 
limits of the market. 
MR. THURMAN: He certainly is; way outer limits, I 
/ might add. 
JUDGE BARNES: Prcper cross-examinetion. 
i By Mr. Kaplan. 
i Q Doctor, what were the surgical procedures done at Ha>:vard 


' with acupuncture? 


A There was a an appendectomy and two hernia repairs. 


1 Q Are those operations that are customarily done in the 


|; United States under inhalation anesthetics? 
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A They are. 


1 Q And the equipment that one uses in acupuncture consists 


' of needles; is that correct? 


iA Everybody, even in China has inhalational anesthetic 


equipment available becat of the known failure rate of 


| acupuncture analgesia. 


Q That was not quite the question. 


JUDGE BARNES: Do they use needles? 
THE WITNESS: They do use needles as well. 


By Mr. Kaplan. 


i Q And what equipment do you use in administering spinal 


anesthesia? 


\ A Needles. You also have available inhalational anesthetic 


| equipment, either to give the patient inhalational anesthetic 


should the spinal anesthetic not take, or on rare occasions 


| to resuscitate the patient quickly. 
iQ Now, curing your testimony you referred to Commission 
| Exhibit 316, which are the specifications. 


' A Yes. 


+ Q Did you prepare that list by any chance? Or any part 


i of it? 


LA No, I didn't prepare that list. If I remember correctly, 


a 


it 
I 


t 


it was ~- well, certainly sent to me in Boston. 


i Q It was sent to you in Boston? 


iA Yes. 
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i Q When were you first contacted by representatives of 
the Federal Trade Commission? 
i A Approximately --- 
MR. THURMAN: Your Honor, what is the relevancy of 
JUDGE BARNES: Well, I think it is proper cross- 
| examination, and it is not causing any harm, is it? 
MR. THURMAN: It is no harm, no, but we can go on all 
! day on material that is not relevant in this procedure. 
THE WITNESS: I don't have my diary with me. Maybe 
| I should Lave brought it. It was a matter of weeks ago, at 
the most. I think we can find out. 


By Mr. Kaplan: 


By telephone. yes. 
And who telephoned you? 


I think Mr. Weinrot, but I --- 


| 
| 
How were you first contacted, by telephone? | 


Mr. <--- 

I think Mr. Weinrot. 

Weinstein? 

Weinstein. 

And what is it Mr. Weinstein said to you? 

He sa:.d, "Are you Dr. Hedley-Whyte?" 
JUDGE BARNES: And you said, "Yes." 
HE WITNESS: And I said yes. 


‘Laughter. ) 
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And he asked me the same sorts of questions that 
; I have been asked on the stand this morning. The beginning 
| part of my cross-examination. 

He tried to establish that I knew something about 
| the field, and he asked me if I was awere of the companies 
} involved, and was I aware of British Oxygen takeover bid for 

Airco, to all of which I said yes. 


| By Mr. Kaplan: 
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/ Q Did he ask you what products you regarded as being in 
| inhalation anesthesia? 
1 oA Well, certainly at sometime during ovr telephone calls 
| or in our neeting we did check that this list was a reasonable 
| list, and = think it was on Friday, last Friday on the 
i telephone, that I pointed out that direct laryngoscope should 
' be added to the list. 
I was asked this, and I said, yes, they snould. And I 
was asked my reasons why they should be added. and on my 
list we added it as item P. 


ae So, Commission Exhibit 316, the lict to which you referred 


: 
| 
| 
: 


4 was presented to you and you were asked in substance where 
that was an accurate list of the products constituting 
inheletion anesthetic equipment and accessories; is that right? 
LA Correct. 
Q Did ycu ever have any discussion with Dr. Weinstein or 


' other representatives of the Commission about whether inhalatio 
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anesthetic equipment was a discreet market? 
} A Yes. 
i Q And what was the substance of that discussion, that is 
| what was the substance of what you were asked on that subject? 
| A Well, there was a discussion as to the organization of 
| departments of anesthesia, and the interrelationships, if any. 
I between inhalational anesthesia and inhalational therapy, and 
| the testimony or the answers that I gave were I think identical 
| to the answers I gave under oath this morning. These were my 

answers, not his suggestions. 
1 Q Understood. How many meetings and conversations did you 
t have with representatives of the Commission? 

MR. THURMAN: I object to this line questioning. It 


| is immaterial and irrelevant, and if he wants to stipulate that 


jstipulate that. 
JUDGE BARNES: I think this is proper cross- 
| examination of your expert to see how many times you talked 


| to him, whet was said to him, and if you improperly coached 


his in his testimony. 


i 

| 

| 

| 

| 

| 

| 

| | 

| we discussed what he testified this morning, certainly I will 
{ 

| 


THE WITNESS: We met once in my office in Boston, 
' and we met for a total of about an hour-and-a-half, if I 
remember correctly, which I think I do. And we met for 
: 15 minutes to half an hour this morning. And we have had two 


_ telephone conversations, and I believe you have telephoned me, 


| is that correct? 
f By Mr. Kaplan: 
7 Q 3, I certainly have, Doctor, although you are testifying. 


How long did I speak to you, by the way? 


ee ee 


. A About five, three minutes, I should think. 
i, Q And during that telephone conversation you told me you 


|; had no intention of spending as much time as an hour with me 


i on the telephone? 


A That is correct, yes. 

Q And during that conversation you refused to telephone 
us in the event you were subpoenaed, did you not? 

A That is correct. 

Q Now, Doctor, nitrous oxide is used for dental analgesia, 


is it not? 
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A Nitrous oxide is used for dental analgesia. And one gets 
in a semantic problem with definitions of anesthesia and 
: analgesia. It is possible to take a critical level of 
| analgesia, such as unconsciousness is not produced, but that th 
perception of pain is altered. 
On extremely rare occasions an anesthetist succeeds. in 
ouittine the dose of nitrous oxide just right so that nitrous ° 
! oxide analgesia, but not anesthesia, results. 
I personally have never been able to paren thut I 
| could do it. And my colleagues don't seem to be able to 


guarantee that they can do it. Sometimes as a sort of fluke 
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it happens. 
You may meet certain dentists in the world who claim that 

! they can produce analgesia without anesthesia. There have 
- i been long trials on this matter, actually. There was one in 

| Britain last year. 
MR. THURMAN: Your Honor, I move prior to this last 
| answer, I move that the question and answers be stricken 
as far as this witness not talking to Respondent's Counsel. 

As Your Honor well knows, this witness is under 

no obligation to talk voluntarily to counsel for the other 
" side, and Mr. Caplan has at his disposal methods of talking 
t to this witness prior to this witness taking the stand. 
Sc, therefore, I think it is improper, the questions 
| that were naked. 
JUDGE BARNES: I understand what Mr. Kaplan has avail 
' able to him, and I will leave the record stand as it stands. 
MR. KAPLAN: Your Honor, may I just have that 
| answer back -- I didn't get quite all of it ne from the 
1 reporter? 
JUDGE BARNES: Read the witness' last answer. 
(The record was read by the reporter.) 


JUDGE BARNES: I think the reporter is doing a 


. | magnificent job. 


1 By Mr. Kaplan: 


Q Doctor, are you familiar with any of the equipment used 


42172 
by dentists in administering nitrous oxide? 
A Yes, and I have given dental anesthesia myself on con- 
siderable occasions. 
Q Are you familiar with the equipment distributed by the 


5 || National Cylinder Gas Division of Chemetron for that purpose? 


A I think so. 


Would you tell me which companies they have taken over, 
| and the names under which the machines are marketed? 
Are you referring to the Nygraph, McKesson machine? 
Q No, I was not. But we can take that one. Are you 
| familiar with the McKesson product? 
A Yes. 
Q And would you claszify that in your own terms, 4s you 
classified this morning, as dental analgesia or dental 
anesthesia ache 

yA I would classify it as dental anesthesia equipment. 

Q Are you familiar with the Quantiflex RA as distributed by 
Fraser Sweatman? 

i A No. 

i Q Are you familiar with the Porter Instruments nitrous 
oxide machine which is distributed by National Cylinder 
Gas? an . ii ‘ - 

A No. 
Q Do you. use the McKesson nitrous oxide equipment for 


surgical anesthesia? 
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No. 

1 Q Now, a8 4 general pule, in purchasing surgical anesthesia 
, equipment, do you consider the prices of the McKesson nitrous 

; oxide equipment in deciding what products to buy for surgical 
| anesthesia’ 

lA To my mind the price of the McKesson is wholly irrelevant, | 
i since I have told you that I don't use it for surgical 
| anesthesia. inhalation anesthesia. 


1 Q Now, veterinary anesthesia equipment of course typically 


| winds up used by veterinarians? 


A I would imagine, sir. 
| Q And there are dealers of medical products who specialize 
in veterinary products, correct? 
; A There must be. 
| Q Well, areyou aware of any? 
A No. J stated that for the considerable amount of 
animal work that we do, we use human equipment, or pediatiic 
| equipment, since children are, you know --- 

MR. TOPKIS: Small animals. 

THE WITNESS: Small animals. 
By Mr- Kaplan: 
| Q Am I correct in assuming the medical work you do is not 
i per se veterinarian but experimental work? 
A Almost exclusively, yes. There have been -- almost 


| exclusively, yes. 
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And I assume that the prices of veterinary anesthesia 


H equipment are also irrelevant to your determination of what 


surgical anesthesia equipment to buy for use on humans; am 


i I correct in that assumption? 


i A At the present and in the past, yes. 


Q Now, in addition to the products that are listed on 


Commission Exhibit 316, the specifications, an anesthesiologist 


i during the course of a surgical procedure will use other items 


of medical equipment, correct? 
A Correct. 


Q For example, you use various kinds of monitoring devices 


| to give you some feedback on the patient's condition, correct? 


A That is correct. 


Q And among the purposes for which you do that is to 


|| monitor the level of anesthesia that the patient is under? 


A Indirectly, yes. In the fact that if you kill a patient 
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‘| with an overdoes of anesthetic, you can see from the 


cardiac monitor that his heart is stopped. But you can't 

really say that the monitors are used as a direct measure of the 
level of anesthesia, no. 

Q Ave you familiar with an item called an aneathesia analyse 
A There are various pieces of equipyent used to determine 

he level of anesthetic both in the inspired gas and in the 
patient's blood. Some of themare satisfactory, others are 


not. I am not aware of all the proprietary names for what is 
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| a fairly small market. 
Q When you say "fairly small market," Doctor, you are 
| referring to your own use of those products, are you not? And 
the use of those products --- 
A And my knowledge of other people's use of them, sure. 
| It is my job to know what goes on in the field of anesthesiology 
| throughout the world. 
| Q What products are used for monitoring the level of 
anesthesia, anesthetic in the blood? 
A I would like to preface my remark by the statement that 
! most centers do not monitor dix. tly the level of anesthestic 
| during an inhalational anesthesia. They are coming to monitor 
| the levels of oxygen being delivered to a patient. 
So, with that preamble,very few departments of anesthesia 
i directly monitor that level. I would say that the most 
accurate way of monitoring the level is to draw blood from 
|| the patient and put, extract the anesthetic vapors from the 
, blood and pass them through a gastronomigraph, which is the 
way that most university centers do that. Gastronomigraphs 
| have no place in the operating room; they are outside the 
| operating room. 
| Q And you monitor the oxygen concentrations deiivered to the 
| patients? 
A In our hospital we do now, yes. 


And what equipment do you use for doing that? 
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A We use a polarograph. 
Q Who are the manufacturers of the polarograph? 
| A The mes we use now, the ones we use are instrumentational 
labs. 

But I think that Airco now markets a polarograph, do they 
;} not? You should have other testimony on that, out ---~ 


| Q Well, perhaps we will. 


7 A We had a subcommittee in my department that looked into 


i the reliability of the various polarographs, and they came up 
with the decision --- 

MR. KAPLAN: Well, I think we are getting beyond 
the question, objection, Your Honor. 

JUDGE BARNES: Let the witness finish his answer. 

Go ahead. 

THE WITNESS: We came up with a decision that 
the amount of oxyjen delivered to a patient was crucial, and 
that the best monitoring system cum alarm device was made 
by Instrumentational Limits, which is, of course, an offshoot 
of MIT and our decision might not be applicable to any other 
country. 
By Mr. Kaplan: 
Q Are there other polarographs on the market, do you know? 
A Well, yes, I think that the Big Three have all gotten 
them, haver't they; it is a big market. 


Q Well, what companies, Doctor? 
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1A Airco, Air Products and BOC, have they not? 
| Q Well, I am asking you, Doctor; you are the witness this 
morning. fre you aware of any others? 

A I can get hold of the testimony of the committee that 
| looked into it. There are other companies that are trying 
, to break into the market. 
| Q Well, who, Doctor? 

JUDGE BARNES: To your knowledge, now, Doctor, 
do you know? 

THE WITNESS: Radiometer, who make polerographs, 
| Were talking about breaking into the market. Corning, the 


glass people, were trying to design polarographs for this. 


| By Mr. Kaplan: 


Q Do you know anyone else who is presently manufacturing 
lor marketing polargraph? 
A in this country, or anywhera? 
1 Q 28, of course, in this country. 
Fox the measurement of oxygen tension, no. 
For any other purpose associated with anesthesia? 
No. 
i Q Now, which of the BOC companies, to your knowledge, sells 
polurographs in the United States? 
4 A I don't know. 
1 Q Do you know what brandname the BOC polarograph you 


referred tc is sold under? 
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A No. Since I was told not to buy it, I didn't concern 
myself any further with it. 
0 Now, who was it told you not to buy it, Doctor? 
A The senior members of my department who were looking into 
| the question of (a) whether we should monitor the inspired 

| oxygen during inhalation anesthetics and, if so, which company 
we slfould buy the polarographs from. 

| Q Every heard of a polarograph made by a company called 

| Biomarine? 


MR. THURMAN: Objection, Your Honor. I think 


scope of direct for quite a while, He said he is not 
interested in these. Now he is asking the question, said he 
does not particularly care who asked it. 

MR. KAPLAN: Excuse me, Your Honor. I think the 
witness testified this piece of equipment was regarded by his 


department as being critical during the anesthesia process. 


| 
{ 
| 
| 
Mr. Kaplan has gone far enough. He has been outside the 


I think certainly the witness' knowledge of products on the 
market is relevant to the testimony he gave on direct. 

JUDGE BA’ 'ES: I think so, too. 

You may answer the question. 

THE WITNESS: Yes, now that you bring the matter up, 
I remember seeing a flyer from Biomarine about this, and the 
testimony given to me by the subcommittee at my department 


was that the service and possibly the performance of Biomarine 


was not as good. 

By Mr. Kaplan: 

Q Now, what ~«-~ 

|| A We are talking about a one recently introduced item of 

i equipment used in anesthesia. I would doubt whether more than 
five percent of anesthetic departments use this monitoring. 

I personally believe, and obviously members of my 
department believe, that thie piece of equipment should be 
used more frequently. 

The problems of the maintenance of this particular piece 
| Of equipment are still very consicerable. And as I pointed 
| Out, we tried tp pick a local company that had a good record 
of sanufacture. 


Q Now, Doctor, apart from the polarograph, are there other 


| 
| 
} 
| 
| 


items of monitoring equipment that are used by the anesthesiolo- 


| gists during anesthesia? 

| A Well, once in a blue moon we use an electroencephalogram. 
Q Anything else? 

A Well, you are now asking me to go further afield in the 
operating room. And it becomes a moot point, you know, where 
the anesthesiologists' responsibilities for the conduct of an 
operation end. 

| Q Well, I am really being much more specific than that, 
Doctor. I am asking what other kinds of monitoring equipment 


| you use during anesthesia, or have you used? 
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We monitor the electrocardiogram of the patient. But, 
of course, the use of electrocardiograms as 4 proportion of 


the overall market of electrocardiograms is very emall. The 


, || number of electrocardiograms monitored by anesthesiologists 


i « mpared with the rest of the medical profession is a very 
small percentage. 

We, during serious major operations, monitor the arterial 
| blood pressure of the patient, and occasionally the central 
venous pressure which is the central filling pressure of the 
hart, and this is done by monitoring equipment which is 
frequently combined with the equipment that is used for 
measuring the heartbeat of the patient. 

Again, the use by anesthesiologists of this equipment, 
which, of course, is general to any seriously sick patient, 
is only a small part of the market. It is rather like asking 
about the trousers that anesthetists wear in the operating 
room; it is only a small part of the overall trouser market 
in the United States. 

Q For what medical purpose -- did I interrupt, Your Honor? 
JUDGE BARNES: I would iike to ask one question: Is 

the responsibility for monitoring the electrocardiogram and 

the arterial blood pressure your responsibility or the surgeon, 


or is there a clear dividing line? 


| A Well, f something goes wrong, it would be my feeling --- 


JUDGE BARNES: It is your fault. 


RE 
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‘HE WITNESS: That we both get sued. But certainly 


* || duving the average procedure it is the responsibility of the 


anesthesiologist. And, as I say, the surgeon will also 
| probably get sued as well. 
During @ heart procedure you try to put the monitor 
| 
| where both the primary surgeon and the’ primary anesthesiologist | 
can see it, because you are playing a balance between what each | 
| of you do to the heart. | 
1 By Mr. Kaplan: 
Q Now, what medical purpose is served for the anesthesiologiat 
| by monitoring the arterial and the intravenous blood pressure 


| Of the patient during anesthesia? 


A Increased knowledge. 


[A The cardiovascular status of the patient. 


| 
| 
| Q Of whet specifically, Doctor? ; 
j 
} 


Q Is the cardiovascular status of the patient a piece of 
|| knowledge that the anesthesiologist uses in determining what 


|| leve of gnesthesia he would administer? 


SA Yeo. 


7 Q So thet one of the purposes for this monitoring is to 
| guide you in the administration of inhalation anesthetics? 
A Yeo. But as I pointed out before, intra-arterial 
| monitoring will probably be used in less than one percent of 
| the 20 miliion anesthetics given each year in the United 


States. It has its own complications as does any invasive 


| 


| 


' 


i) 


| 
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monitoring technique. And a trained person should be able 
to give an anesthetic without resort to dangerous monitoring 


techniques. I mean, if you ask me, it is like looking at you 


| now, are you in good health? 


' 


' 
' 


| 


t 
; 


} 


| 


| 


| 


1} 


| 
| 
| 
i 
| 
| 


| 
' 
| 
| 
| 


1 
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Well, rather than sticking a needle into your heart to 


| find out, I would probably give you a straight answer. 


‘) I would not want to ask for free advice. I think in 
answering that question -~-- 
A Well, you were the other day. 
Q That came under the equal time rule. 

In anewering the last question, and indicating that 
particular sort of monitoring was used in less than one 


percent of surgical procedures, you used the word "intra~- 


| arterial monitoring," correct? 


Correct. 
What is that, in layman's terms? 


Sticking a needle into an artery, generally a radial 


There are other ways of monitoring blood pressure, are 


there not? 


Yee, of course there are. There is a Riva Rocci blood 


|| pressure cuff technique, which is the most widely used. That 


‘| guffers from the sroblems that it is done intermittently and 


| Can only be done ‘intermittently. It takes the time of the 


| person to do it. It fails when the patient is very 
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vasoconetricted, i.e., the peripherals are not very well 
perfusea witn blood. 


are disadvantages to it, and the sicker the 


he greater the disadvantages, co it is hot 2 very good ' 
thing 


on seriously sick patients to apply this svtem. 
usly sick patients there would be ureater 

likelihood using intra-arterial sinkvattne? 
A Correct. 

So the Riva focei technique is used wiile petients are 
under anesthesia? 
A Correct. 
Q ft is quite commonly, is it not? 
A Correct. 
Q Would you hazard a guess as to what proportion of pro- 
ced.res it is used in? 
A Oh, it must be in the high 90 percents. 
Q And in fact there are anesthesia machines on the market 
which come equipped with at least some of he components 
of such biood pressure monitoring devices, right, as part of 
the anesthesia machine? 
A Yes. We have Riva Rocei Sphygmomanometers put on to 
anesthesia machines to prevent other physicians and nurses 
from stealing our anesthetic equipment or horrowing might be 
a better word, 


Q Now, apart rom monitoring blood pressure, heartbeat, 
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EKG and electroencephalogram, I think is what you meant 
by EEC --- 
A EEG. 
Q EEG, i am sorry. 
A EEC is something else. 
Q Any other kinds of monitoring that an anesthesiologist 
does during anesthesia? 
A You monitor the urine output of the patient commonly; 
you monitor the temperature of the patient, particularly if 
it is a long operation or a cold operating room. The desires 
of the surgical team for temperature, and operating rooms 
don't go along with the best interests of a patient. So you 


monitor the temperature. 


Those are the main things. You, of course, are watching 


the patient's color and the pulse of the patient which you 
can generally see from some peripheral artery. 

Now, what medical purpose does monitoring the patient's 
emperature during operations serve of the anesthesiologist? 
A Well, he wants to keep it as near normal as possible, =ost 
of the time. 

Does that have some relationship to the administration of 
anesthetic agents for the anesthesiologist? 

Well, as you get down to 20, below 28, 29, Centigrade, the 

4 | amount of anesthetic that you require is lessened very 


considerably and ultimately of course you don't need any 


a 2185 


anesthesia when you are frozen stiff. 
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If you are altering 


|| the temperature of the patient on purpose, it is part of the 


| anesthesiologist's job. But that is only done during open 


|| heart surgery, most open heart surgery, and during some newer 


surgical procedures. 


And again we must say in a very small percent of the 


| tota?l., and -~-- 


| Q But on a far more common basis anesthesiology is concerned 


| to know patient's temperature during surgery . for purposes 


of administering anesthetics; is that 


A Yes. 


right? 


a * 


Q And what purpose is served by monitoring a patient's 


| EKG? 


A Well, I thought I had answered that. It is to assess the 


cardiovascular status of the patient. 
cardiovascular status of the patient. 
Q So langeliy the other measures 

it is important. to monitor the EKG to 
anesthetic agents, correct? 

A Well, I think we are getting the 
perspective. There have been lawyers 


the EKG should be monitored routinely 


It is one measure of the 


.wediovascular status -- 


properly administer 


thing a little out of 
that have suggested that 


during general anesthesia., 


However, there are problems of malfunction of the electrical 


;, equipment associated with the cardioscopes. And it is a very 


reasonable point of view, certainly one held outside of this 


j 
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| country, that the risks of monitoring the EKG are greater 


for routine anesthesia than the benefits to be gained by 
monitoring the EKG. 


However, that is not the view generally held in this 


|| country, and I would think that the majority, probably only 


just a slight majority of general anesthetics do have now 
| EGK monitoring. 

Whether this is because 6f medical-legal :sasons, rather 
than medical reasons, I think is very debatealle, and it is 
being debated. 

Q Nevertheless, that equipment is monitored by the 
anesthesiologist where he monitors it for the purpose -~--~ 
A And so by everybody else, too. 
Q Well, we will come to that in a moment. Where it is 
monitored by the anesthesiologist it is monitored for the 

| purpose of giving the anesthesiologist information that he 
regards as necessary to the proper administration of anesthesia? 
A No, he does not really regard it as necessary to the 
proper administration of anesthetics. It is a useful 
reassurance of the well-being of the patient. 

On rare occasions, very rare occasions, can it tell you 
something about the depth of anesthesia. 

Q Now, what are the companies that manufacture BKG equipment 
A Hewlitt-Packard is one of the major companies; Electronics 
For Medicine; Lixington Instruments; oh, there is a company 


| with a German type name. I can go on. 
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It is another committee inthe hospital which decides 
| which monitors should be used. I do have a member of my . 
} department on the committee but because it isn't primarily 
| concerned with the operating room, we try to standardize on 
the monitors used and chosen by this committee predominently 
for use outside the operating room. We do have input to this 


| gommittee. 


i Q But there are other manufacturers of that equipment , 


| correct? 
MR. THURMAN: Objection,: Your Honor. He has gone 
| far enough. I think it is going completely out. Everybody 
| Knows EXG and monitoring equipment such as completely outside 
t the operating room or mainly outside the operating room, as 
the witness has testified, has no relevance to this case and is 
outside the socpe of direct. 
JUDGE BARNES: If Mr. Kaplan will stipulate that we 
can eliminate that part of cross-examination. But I don't 
expect him to do that. 


MR. KAPLAN: Of course, we will not do so, Your 
THURMAN: I expect him to go into electricity 
THE WITNESS: Or trousers. 


MR. THURMAN: So far afield here and that is my 


objection. 
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JUDGE BARNES: All right, I will overrule your 
cbjection. 
a By Mr. Kaplan: 
| Q There are other companies that manufacture EKG equipment 
|| than those that you have mentioned? 
| A Yes. Electrodyne is a big one. There must be a greater, 
\ well, there is a greater, far greater number than manufacture 
|| anesthetic machines. 
i Q Ca ou recall any others as you sit here this morning 
| that you have told us already? 
i A Well, would you read out the list I have told you? 
\| Q Hewlitt Packard, Electronics For Medicine, Lexington 
Instruments, and Electrodyne, I believe are the ones I 
|, have noted down. 
JUDGE BARNES: I believe he gaid there are other 
companies. 
THE WITNESS: There are other companies. 
JUDGE BARNES: We "i131 have another question. There 
are other companies, he said. 
By Mr. Kaplan: | 
Q Now, wnat manufacturers of equipment used for monitoring 


blood pressure, can you name those that you are aware of for 


— “ + 
a 


us? 


A Same companies I think now all have sentsiniaa Ni also 


gave you Lexington Instruments, which you didn't read out to 


me, did you? 
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Q I thought I had, Doctor. 

A Well, anyhow if I didn't, it was inadvertent. All these 

companies now are producing console equipment whereby you 

put an extra console in and havé your extra channel. 

Q What about temperature measuring devices? 
| A Well, probably the best devices are still the ordinary 
| clinical thermometer or bath water thermometers. The problem 
with bath water thermometers is they likewise get stolen. 


| Q And there are electronic devices for measuring patients ' 
i ‘ 


temperature, are there not? 


‘ There are. 


j 
; 
} 
| 


A 
» 1 Q And who are the manufacturers of electronic devices? 


i 
| 
| 

MR. THURMAN: Objection, Your Honor, outside the 
jscope of direct. 


\ 


JUDGE BARNES: Overrule the objection. 


| 
{ 
i 
| 


MR. THURMAN: You overrule? 


} 

] 

! 
! 


1 
I you know, wherever Antioch is in Ohio. They make telethermomete'r 


JUDGE BARNES: You may answer, yes. 


THE WITNESS: Yellow Springs is a company that is, 


; 
' 
{ 
} 


|| probes. I think they are a small company. The ‘problem with 
telethermometer probes is they are an anternative source to 


»» || ground for radiofrequeney used in electric surgery so therefore 
| there have been quite a lot of burns associated with the use 


} 


|of telethemnometers. 
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| By Mr. Kaplan: 

Q Any other manufacturers of that equipment that you can 

| think of, Doctor? 

| A Yes. The people who make cooling blankets tend to make 
monitors. Oh, it is so long since we have bought some cooling 
blankets, I have forgotten now which companies. 

| Q And are there very many manufacturers of ordinary clinical 
thermometers? 

A Clinical thermometers? 

Q Yes. 
A I haven't the faintest idea. I don't buy clinical 

|| thermometers. My wife buys them for home and the hospital 
purchasing agent buys them for the hospital. 

| Q Now, Doctor, were you at a meeting of the American 


| Society of Aneathesiologists in San Francisco last fall? 


| A Yes. 


Q And there was an exhibition of medical equipment at that 
meeting? 

A There always is. 

Q Did you attend that exhibition? 

A No. 

Q Have you ever seen a prototype anesthesia machine 
developed by General Dynamics Corporation? 


No. 


A 
Q Are you aware that they have developed such a machine? 


42191 1267 


I think I had heard rumors. One is always hearing rumors 
about companies that are thinking of designing anesthetic 
| equipment, and of anesthetists that are trying to do so. But 
| they never seem to get very far. 
1 Q What companies, by the way, Doctor, manufacture, as far 


| as you know, anesthetic machines that are sold in the United 


| States? 


MR. THURMAN: Objecticu, Your Honor, that is a 

] repeat question to what was on direct. Certainly cross- 

i examination should go further than just repeating a direct 
| examination. 

JUDGE BARNES: Well, we will permit this one repeat 
question, Mr. Thurman. Thank you. 

THE WITNESS: Well, I think I have stated a few times 
that over 90 percent of the market is divided between Airco, 
Air Products and BOC. 

Now, having got down to beyond the 90 percent, into the 
small manufacturers, Draeger have attempted to enter the 
|| North American market, and Mr. Schreiber was their spearhead. 
i Now, Draeger is a great big German-based company. And my esti- 
mate is that -+-- 

MR. KAPLAN: Excuse me, please, Your Honor, if 
I may interrupt. We had Mr. Schreiber here yesterday. 


I suggest that if what the witness is about to do 


is to speculate about what Draeger's success in the American 


23 
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market is it is neither the best evidence as to Draeger's 
success in the American market nor to suggest what companies 
wino make anesthesis have sold ia the United States. 

JUDGE BARNES: Well, I believe it is responsive. 

I don't belive he said make them. I don't think he got around 
to that. 

Did you say they make them and sell them, or not? 

THE WITNESS: Well, they certainly sell them. And 
it is my understanding that they either make them or are about 
to make them. My estimate of their market, judged again by 
visiting lectureship perambulations. 

JUDGE BARNES: I don't believe he asked you market 
share. 

MR. THURMAN: Your Honor, I object strenuously to 
Mr. Kaplan interrupting the witness. 

Now, if he wants to move to strike after the answer 
is there, that is fine. But he will accept a lot of answers 
and let him continue, but when he does not want to hear, 
he interrupts. 

JUDGE BARNES: Well, we are all that way, Mr. Thurman 
we hear what we want to hear. 

All right, did you complete your anewer? You named 
the Draeger Company. 

THE WITNESS: Yes. I have never used an anesthetic 


machine in almost 14 years in this country not manufactured 
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|| by Ohio, who are now in Airco, Porregger, who are now in 
|| Air Products, or one of the Biomarines which come out with 


| British Oxygen Company. 


I did for years anesthesia and saw throughout my training 
anesthesia machines. They were all British Oxygen machines. 


| By Me. Kaplan: 


Nor for that matter in Britain where I gave testimony | 
| 
| 


| Q Do you know anybody else who makes and sells anesthesia 
|| machines in the United States? 
i A Well, you are trying to tell me General Dynamics. 
JUDGE BARNES: Do you know this? 

By Mr. Kaplan: 
Q I am asking for your knowledge, Doctor. 
A No. 
i Q You do not? 
: A No. There are quasi-anesthetic machines that Bird and 
Emerson who are inhalational therapy ventilator manufacturers 
have ai:tached vaporizers and flow meters to and Dr. Wendall 
! Baker was the sort of co-designer of one of these with -- 
and people are always sort of attaching flow meters and 
vaporizers to things and trying to get their name stuck on it. 

So, I am sure that you could give, parade @ great group 
of witnesses who claim to have designed anesthetic equipment 


and to have marketed it. But it had not, it has not had an 


appreciable effect on the market. 
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I did say earlier in testimony that I had used a McKesson 


machine, which is for dental anesthesia. 


| Q Who, by the way, is Dr. Wendell Baker? 


A He is the Chairman of Anesthesia at Mount Ainai Hospital 


in New York, and he is Vice Chairman of 2-79. 

Q And he has written widely on the subject of anesthesia. 
VR. THURMAN : Objection, Your Honor. This is outside 

the scope of direct and it is irrelevant at this point. If 

he wants to calI him as a witness, he can call him. 


JUDGE BARNES: At this point your objection is out of 


v 
THE WITNESS: He would not be Chairman of the Depart- 
ment of Anesthesia at CCNY if he hadn't written widely. 
By Mr. Kaplan: 


Q And he is in fact one of the authors of the book called 


'| Automatic Ventilation of the Lungs; is that correct? 


A Yes, that is a book that is concerned with all types of 
ventilators, predominantly with inhalation therepy types of 
ventilators. 

Q Would you consider Dr. Wendell Baker ae an authority in 
the field of anesthesia? 

A Yes. 

Q And in the field of inhalational therapy would you regard 
him as an authority? 


A Yes. People are authorities in both fields, occasionally. 
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Now, J think there was comment made during the course | 
| of your direct testimony which I didn't quite get. At the 
| Harvard Hocpitals, what professional department has respon- 
| sibility for inhalational therapy? 
MR. THURMAN: Your Honor, this is another repeat 
| question from direct examination. 1 object. 
JUDGE BARNES: You may answer, Doctor. 
THE WITNESS: At the Massachusetts General Hospital, 


| at Beth Israel Hospital, and the Children's Hospital, and the 


| Boston Hospital for Women it is Anesthesia Department. At 


Cambridge hospital, at Mount Albany Hospital, it is the Department 
| Of Internal] Medicine. Boston City Hospital Harvard got kicked | 
| out of recently and there it was the problem of Internal 
| Medicine. 
By Mr. Kaplan: 
Q They had trouble with ROTC, too, didn't they? 

ie. Yes, that is right. 
Q Did you have anything to do with purchase of inhalation 
therapy equipment for Beth Israel? 
A Yes. 
1 Q Do you participate in process decision on what to buy? 
A I try to delegate that to Dr. Hennord Bushnell, who is 
| the Head of Inhalational Therapy in our hospital. Occasionally 
an administrator will try to make an end-run around him to me. 


Q But you have the ultimate responsibility for that at 
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| Beth Israel? 
A The same way as the President of the United States has 
responsibility for legal enforcement. 
(Laughter. ) 
MR. TOPKIS: Who is your Attorney General? 
\ By Mr. Kaplan: 
1 Q Now, I think you said earlier that your direct laryngosoopes 
something you indicated --~- 
A Direct Laryngoscopes? 
Q Direct, I did say that.. And they are used in inserting 
| endotrachesl] tubes into the patient? 
A Correct. 
| Q Are there not various kinds of forceps and other equipment 
|| that are used for that purpose? 
! A | Yes, each anesethic department will have one or two, 
| maybe conceivably three pairs of forceps. 
Q And that is inhalation anesthetic equipment and accessories, 
too, is it-not? 
| A Yes. The most commonly used one is a McIntosch one which 


| < think is manufactured by, used to be manufactured by 


| Charles King, which was taken over by British Oxygen. < 


| Q Yee. Where is Charles King located? 
A In London. 
4 
Do you know whether they sell in the United States? 


Well, British Oxygen I gather sells in the United States. 
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~2n 8 Well, you really gather that Harris Lake and Fraser 
| Sweatman sell in the United States, don't you, Doctor? 
A Weil, IT have difficulty between monopolies and conglomeratés. 
= see. So you have decided that British Oxygen is a 
monopoly; is thet right? 
A I didn't say that. 
Well, is that your opinion, Doctor? 
JUDGE BARNES: Now, let's --- 
MR. KAPLAN: Your Honor, it seems to me the witness 


| has just seid something that indicates a certain bias here, 


testimony, 
JUDGE BARNES: Well, if he has indicated then he 
| has indicated, we don't have to pursue it. 
‘ THE WITNESS: I think -- do you wish to question 
i me on this matter? | 


MR. KAPLAN: Well, the Judge has sustained the 


: 
| 
| and I think it is relevant to the weight that supports his 


objection, I believe, and there is no question pending. 
| By Mr. Kaplan: 
Q Are you familiar with the Watson-Bennett anesthesia 
| machine? 
1A No. 
} Q Ever heard of the Watson-Bennett Company? 
! A I have heard of a Bennett Company that is inhalational, 


| makes inhalational therapy ventilators. 
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You have heard of the Bennett ventilator? 

I have heard of Puritan-Bennett ventilator. 

I am speaking of companies other than Puritan-Bennett. 

Watson-Bennett, no, I haven't heard of them. 

9) Would it surprise you to learn Watson-Bennett -- I am 
sorry, it is Wataon-Barnet, do you know the Watson-Barnet 
Company? 

A Yes. 

They are located in the UK? 

Yes. | 

And they make anesthesia machines? 

Marginally. I don't know how many they have. I suppose 
if you walked around all the hospitals you would find one 
or two. 

Q And they make ventilators? 

1 A They certainly make ventilators, yes. This is the area 
that I referred to of various anesthetists trying to get their 
names on machines by converting inhalational ventilator machines 
to machines and they are occasionally used and I doubt if you 
would find a fraction of one percent of anesthetists in this 
country who would have heard of Watson-Barnet. It was not even 
a common enough name when it was mispronounced that I could 


pick it up. 


Q But they make ventilators? 
A 


They certainly make ventilators, yes. 
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Are you aware that they have geen acquired by the North 
American Phillips Company, a U.S. corporation? 
A Yes, < think I know that. 
| Q Do you know of the Franklin Company in the UK? 


| A No. 


Q Have you ever heard of Gold Cross Sypplies in the United 


Kingdom? 
A No. 
Q Now, Doctor, you said I think that the top three, as you 
have referred to them, Airco, Air Products, and your 
} combination of Fraser Sweatman and Harris Lake, top four 
really, had as far as you could see 95 percent of the market 
for inhalation anesthetic equipment and accessories? 
A That is correct. ) 
Q Now, that includes a great many products, as we have geen. 
Would that generalization hold for everyone of the products 
on the list which is Commission Exhibit 316? 

A No. 
Q As a matter of fact, for particular products there might 
well be other companies that are the top manufacturers? 
A Well, if we take, starting at the bottom of the list, 
we will disregard laryngoscopes in which we use Charles King, 
BOC, Fraser Sweatman, whatever you name them, laryngoscopes. 
We can go to trachial tubes. 


Now, trachial tubes, the market there with which Z-79 


~w 
GI 
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has had dealings with the manufacturers is reasonably 
evenly divided at the moment in the United States between 
National Catheter and Portem. Yortex is a subsidiary of Smith 
Tndustries. 

So here is one of the groupings, which, as I said, was 
not exclusively used in anesthesia, in which the market is 
divided between other companies. 
Q As far as you know, does Harris Lake or Fraser Sweatman 


make anesthesia ventilators at all in the United States? 


A They make them, manufacture them? 

0 That is what I said, Doctor. 

A I think the answer to that is no. 

Q And as far as you know do they make any rubber products 


at all, used in inhalation anasthesia? 
A Well, certainly their machines come with rubber products 
on them. ! i 
Q Yes. But do they make the rubber products ae far as you 
know, Doctor? | 

Mk. THURMAN: Objection, Your Honor. 

THE WITNESS: I am not party to the trade secrats 
of the company. 
By Mr. Kaplan: 
Q As far as you know, you don't know one way or the other 
on that subject; is that correct? 


MR. THURMAN: Objection. He stated he didn't know. 
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m3-45§ || It didn't make any difference. 
JUDGE BARNES: He has answered the question, I think. 
| By Mr. Kaplan: 
Q Now, on the item of anesthesia ventilators, there are a 
number of them onthe marke: ? 


A There are. 


| 
} 


1 Q And there are also various inhalation therapy ventilators? | 
L A That is correct. 
Q And the Bird Corporation, in your judgment, is that a 
weeatount manufacturer of inhalation therapy ventilators? 
| A Certainly numbers, from thepoint of view of numbers, they 
have sold more ventilators, I guess, than the rest of the 
manufacturers in the world put together. 
JUDGE BARNES: Is that a machine the nurse pushes 
| around to the room and has a patient breathe into it for 10 
| minutes? 
| A Yes. 
| JUDGE BARNES: They call it a "Green Bird" in many 
hospitals? 
THE WITNESS: Yes, it is a green machine. 
By Mr. Kaplan; 
f Q And there are several models of Bird machine, are there not? 
| A Yes, sir. It is up to 20, I suppose. 
Q And some of them can be used for long-term therapy were 


patients can be expected to use it for a long time? 


9: 
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So Dr. Bird claims, and so people have used then. 

Q Now, in fact the Bird Corporation manufactures a device 
which can be connected to ovens models of hie inhalation 
therapy ventilators which is sold for the purpose of using 
those ventilators as anesthesia ventilators, don't they? 

Yes, that is technically correct. It is again back at 

|| the old game of taking a basically inhalational therapy 
ventilator and sticking assessments, attachments, onto it and 
trying to make it into an anesthesia machine. 

You can modify a Bird ventilator and use it in the 
operating room as an anesthesia ventilator. 

It has not been all that successful for various reasons 
which really aren't relevant. And I don't wish to impugn 
inhalational therapy equipment unnecessarily. But it is 
designed for inhalational therapy, and it is back like this 


idea for using Rolls Royces for carting sheep around. Or in 


I guess. 


Q But there are, in your experience, Doctor, anesthesiologis 
who use Bird inhalational therapy ventilators suitably 

adapted for the purpose of anesthesia ventilators? 

A There are anesthesiologists who make full use of the 

Bird Corporation. 

Q Now, there are also other ventilators that can be used 


both for inhalation therapy and for anesthesiology apart from 


| { 
this case it would be using a truck for going to church in, 
8 
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Bird's, correct? 
A There are a few that have been modified, yes, for use 
in inhalational therapy, ones that have been modified for use 


in anesthesia, that I have said and I have said that they 


are an insubstantial part of the market. 


| Q The Engstrom ventilator can be and has been used for both 

1 purposes, has it not? 

| A It hae. 

: Q Are you familiar with the Cape Waine ventilator? 
A Yes, that is predominantly a British machine. There are 
sort of a few scattered around this country. 
Q And they areused for both inhalation therapy and for 
anesthesia. correct? 
A Yes. Yes, they are. It is such an uncommon ventilator 
in this country that I doubt whether you would be able to 
find a hospital where they are used for both. There are, 

|| Maybe you can count them on the fingers of one hand the 
hospitals that I have seen them or heard of them: being used 
in. We are talking about insubstantial parts of any market. 

| Q And the same is true of the Emerson ventilator, or 

| ventile ors, they can be used for both and are used for both? 
A Yes, the problems of an Emerson ventilator, Emerson is 
a Cambridge, Massachusetts, firm, and the hospital administrato 
at Hopkins got in cahoots with Emerson, and modified the 


| Emersonventilator for use in operating rooms. They haven't 
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made it -~ well, it is difficult to make explosion proof, 
being an electrical ventilator, and it has not had a great 
success. Mithouga, the Emerson post-operative ventilators 

had a very lerge success as inhalational therapy ventilato 

seriously sick patients who can't breathe, particularly 
with solid lungs and acute lung disease. 

Now, Doctor Lt think on direct you said that the 
overwhelming nuinber of inhalation anesthesia machines in the 
United States were Ohio and Forregger, correct? 

A What do you mean “on direct"? 

When Mr. Thurman was examining you earlier. 

Yes. 

2 And T believe you also testtfied that there were a 
scattering of Britieh Oxygen machines on the coasts where 
jvitish trained doctors are, is that correct? 

4 That is correct. 

9 The 80C table you were referring to, it was a Boyle table? 
A, Yes, modifications of the Boyle table. 

? And that ia manufactured, so far as you know, by Harris 


Lake, ie that correct? 


Yes. Again I am not a party to Fraser Sweetman's 


confidential trade secrets. You know, I[ don't go around 


‘factories and actually see that they a@we manufactured. I have 
to place an order, or the hospital places an order with a 


company, and we don't really know where the thing has been 
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| manufactured. 


Q Now, the Boyle machine differes in its configuration in 
some respects from, for example, the Ohio Manufacturing 
machine, dves it not? . 

| A It looks a little different, but the basic design is the 
| same. And if you go into the history of the deeign of 

|| anesthetic machines, Coaky Boyle, who as an anesthésiolegist 

| at St. Bartholomew's Necnhtaldeehines his machine during the 
| First World War and the American Forces in what, the AEF 

_I suppose it was, saw this machine and really this English 


speaking world has not gone very far in its design of machines. 


There is basically the table, and there is the flow 


| meters in back of it, and in general on the right-hand side 


| as you look at the flow meters on the right-hand side of the 
| flow meters and they come off and lead to the patient. And 

i there is pretty good otenhindbentines, About as much as there 
_ is between jet aircraft between Britain and here, you know. 

| Q The Boyle table is what is called an open frame 

| anestheeda table? 

| A If you gay so. 

| Q Well, does the term mean anything to you? 

A No. 

Q Now, some of the controls and valves on the Boyle machine 
are located differently from controls and valves on the Ohio 


| machine, right? 
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Yes. 

And I suppose one of the reasons that you find Boyle 
machines on the coastswhere the British trained doctore are 
is because British trained doctors have some preference for 
the Boyle machines, correct? i, 

MR. THURMAN: Objection, Your Honor. It is outside 
of the scope of direct and immaterial and irrelevant. Next 
I suppose you will ask about rollers on the bottom of the 
| table. I don't see relevancy. I think we are wasting time. 
JUDGE BARNES: I will overrule your abjection. 
THE WITNESS: I have asked that question myself, 
the exact same question that you have asked to the people 
who have been recommending that we purchase a given type of 
anesthesia machine. Because I have never wanted one's country 


| of origin to be held against one in any way, shape or forn. 


And I have sometimes suspected that the reason that 


a suggestion to buy a certain type of machine was predicated 


on this origin. And the answer I got back for most of the, 
middle part of the 1960's was delivery times were shorter. 
Now, the Forregger and Ohio, and therefore most 
people don't like buying a piece of equipment they have to 
wait a little time for. And when one looked into it that was 
probably the main reason. 
Now, you buy equipment because, as I have told you, use- 


fulness and sales, servicing, and so on. Now, you do as 4 
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je és 
VAG | 
Sogram Obviougly heve a vresponsilili«y to traiaing 
| 
our’ residents on the mechines they are liely to use chcoughout 
1 Jnited State: And the craining progrims, the major 
ining peograme train thei people on the Poregger or Ohio 
and the Britieh Oxygen machis.es 


You even in a cosmopolitan university like Harvard 


| thepmajority of the machines ire Ohio anc Poregger ani 
‘ 
; 


British Oxyren a) ity waich I maincain crept: in when 
supply of other n, native-born ‘iachines was low. 


Now, whether chat is the correct reason, “* is the reason 


Kaplan: 
Well, were «hose problems in supply to your personal 
iowledge, not whet you have haerd, problems that were 
ocvlized on the Last and West Coasts? 

I would think not. 

And are they problems of supply that vere peculiar 
to beitish trained doctors? 

No, they would be, maybe the others didn't know where to 
order the machines. I mean, there are many things that go 
isnyvto these decisions. 

i just want to clear up a couple of things that I 
little bit confused on direct. 
were asked what adapters and fittings were, an 


he answer, that you supposed that they were used to kee» 
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trachial tubes and the Y-piece next to the mouth of the patient. 


2 || Do you remember so testifying? 


, || A I think that is a neasonably accurate transcription. 


, 1 Q Would you agree with the following testimony that Hr. 


| Schreiber gave yesterday, and I am quoting the rucord, Your 


|| Honor. . 


"There are Y-pieces. They normally have an internal 15 
| millimeter connection, which is a standard. At times, you 


|| want to connect a4 mask which has a 22 millimeter connection. 


| You need an adaptor in between, Or in the veterinary field, 


| there are old masks on the market which did not comply with 
\ today's standards. We nook adaptors to overcome the difference 
! in the old and new standards. That's about it." 
Would you disagrer with that or agree with it? 
MR. THURMAN: Objection. 
JUDGE BARNES: I think this is proper cross~ 
|| examination. 
THE WETYESS: I would agree with the statement. I 
| don't think that any statement of Mr. Schreiber's that you 
|| have quoted to me is in any way in disagreement with my part 
| of my testimony. 
By Mr. Kaplan. 
{ Q Well, just one other. I think you stated in answer to the 
| question, what were yokes, handscrews and values, that you 


1 thought they were used to maintain the machines. Do you me 


recall giving that tes 
és 4 i f pP 
? é ‘ j ‘ 
ic j 
_ 2 ny 
‘ey 
> that a MiG? 

=| Pee | al ‘ oe] ri 

{ never im ted thi 
0) Would you acre 
Yores, handscrews and v 

"In tne United st 
anusthesia machin: by 
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machin nd provides ‘ 
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iy? 
, a rather Lippant answer about 
nachines. 


quostion? 


; & DOOk cefinan thei in some 
iofer t 14; i ber 


each sed ¢ ntai nachines 
hey were valves. 

c. Sehreiber a the we of 

i, ana |. quote 


“¢ attached to 


13 Of yoke connection, which is a 


the anesthesia 


or non-interchangeability of the 


itheale machi: 


siC) « 


disagree? 


rOur Honor, I don't think it is really 


e's testimony to another witness 


T am not even 


Oper reading. It can be taken in 


= believe somebody else can be used 


Ggoctor can answer his question, 


We | i o I 


think he understands the 


| 
| 
| 
| 
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MR. THURMAN: Oh, I have all the confidence in the 
/world the doctor can handle the question. 

JUDGE BARNES: I think it is proper. He can be asked 
about a statement of somebody else. He knows Mr. Schreiber. 

“R. KAPLAN: Your Honor, I have no further questions. 

MR. WOULEN: No questions, Your Honor. 


REDIRECT EXAMINATION 


Doctor, are the monitoring devices used in the operating 


| room by the anesthesiologist and the surgeon? 


Correct. 

Used outside the operating room? 

Thu game ones are used puteide, yes. 

Do you know to what outent whew are used outside the 
operating room? 

A I would have thought that if you took the cardioscope 

|| market, that is the monitoring of the hot action EKG, that 

80 -- 70 or 80 percent probably of the market, maybe now evzn 
90 percent of the market was now outside of the operating 
room. 

The monitoring of arterial pressure is probably a slight 
majority outeide the operating room. These are, the monitoring 
of the hot action, the cardioscopes, are far more common than 
| the monitoring of the arterial, so that if you are aggregating 


the two together I suppose that 70 percent would be outside 
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the operation xoom and therefore not used vy anesthetists. 
JUDGE BARNES: Doctor, what percentage of the 

| epexations, to your knowleige, use the axctexial menitorirg? 

THE WITNESE : I would think around one to three, one 


rent, or one th five percent. 


Doctor, 1 believe you tastifled sore chen equately about 


jwhat is invel ved in the administration of anesthesia, but 1 


voudlc ijxe to ask you again to clear for wy mind, are monitoring 


ol cevices used in adwinistration of directional and inhalational. 


in Givect: aluinistration ? No. 


MR, THUSMAN: We have no further questions, Your 


RUCROSS-EXAMINATION 
jby M:. Kaplan: 
Doctor, You Just, 1 think in response te the Judge's 
i unescion, said in one to three percent of the surgical 


i pcocedures emploiwmd in anesthesia you used latra~arterial 
monitoring? 


. ks I think the Judge ashed me what percent of inhalation 


eos 


unesthetias,. 
Hf (de I see. And you are using one to three percent of 


‘mhalationsl anesthetics. That pertains to intra-arterial 


we 


VYhat is vorrect, 


And not generally? 


a2e2l2 


Q In fact, blood pressure nonitoring is usec in a mush 
en percentage? 

1 Q And I think you testified the percentage was in exceseé 
of 99 percent? 

. A That is correct. 

Q Doctor, are anesthesia carts used in the direct 

yee of anesthesia? } 
i A We get into a semantic preblem. J mean is jet fuel or a 
tanker used in flight. It is a supply, it is a supply iten. 


Q That is right, it helps out. 


That is correct. 


Q So, too, are monitoring devices? 


; 
| 
i2 | 

| 


A Yes © 


} It is useful in the administration of anesthesia? 


. A monitoring device, as I said, is a wixed blessing. And 
in serious operations it is undoubtedly a great help. In routine 
‘operations it is equivalent. I mean, it is equivocal whether 
jit is useful. 
Q Some doctors think it is; some don't, is that. correct? 
WA Certainly ein db. And most lawyers engaged in medical 
nalpractiae do, too. 
MR. KAPLAN: No further questions. 


JUDGE BARNES: Any further questions, Mr. Thurman? 


| 


4 
{ 
{ 


1 
> || By Mr. Thurman: 
” ae 
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REDIRECT EXAMINATION 


a Q Is bleod pressure monitoring in use outside the operating 
{| 


Oh, yes, I mean everybody has their blood pressure 


|| taken, don't they? 


JUDGE BARNES: Is the blood pressure that you have 


|| been referring to, the monitoring by the armband type thing? 


THE WITNESS: Yes, yes. It is exactly the same as 


i an anesthetized patient as it is on a conscious person. 


JUDGE BARNES: In a doctor's oifice you would use 


THE WITNESS: Exactly the same equipment, yes. That 


that is one of the reasons we attach them to the machine , 


|| go that the surgeons don't purloin them. 


By Mr. Thurman: 


i Q One last question, doctor. Do hospitals ever buy the 
|| Components for the purpose of assewbling anesthesia machines? 


A No. 


MR. THURMAN: We have no further questions. 
MR. KAPLAN: One moment, Your Honor, please. 
FURTHER RECROSS~EXAMINATION 


| By Mr. Kaplan: 
1 Q Doctor, hospitals certainly do buy some of the components 


| of anesthesia machines? 


9 
‘* 
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Indeed they do. 

They buy vaporizers, do they not? 

Yes, &@ small nuaber of vaporisers are bought, certainly. 
And they often add those vaporizers to anesthesia machines 
they aliceady have; is that correct? 

"Often"? They cecasionally do. 


And in fact there are different types of vaporizers, some 


| of which are drug specific and some of which are not, correct? 


Correct. 

And not everybody sells drug specific vaporizers? 
How do you mean "everybody"? 

Not everybody who sell vaporizers sels 

specific vaporizers. 


Iithink that you can get « vaporizer suited fox every 


safe inhalational anesthestic from each of the major anesthetic 


manufacturers 


Certainiy it is my understanding that the Big Three 


alweys will supply you with a vaporizer for any anesthetic. 


MR. KAPLAN: Doctor, would we at least go to the 


"Big Four"? I feel a lot better. 


(Laughter. ) 


MR. KAPLAN: May I have the last answer, please? 


(ihe record was read by the reporter.) 


| 3y Me. Kaplen: 


Not every one of the so-called Big Three can supply a 


1291 
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ic to the drug Ethrane, for example, can 


and of itse: 


thece is some danger of confusing the 


masthetle agents, is there not? 


lo And the confusion of anesthetic agents in x vaporizer might 
| resuli: in a fatalit: 

Correct. 
Q Provably has, in your experience, correct? I don't mean 


you personally, i: vou know of such cases. 


But injection of the wrong substance has also been done, 


mean there is no limit to the number of crors that one 


think of Lf one sets his  nind to Lt. 


Q mat 1% correct, and I assume vaporizers which can use one 


etic agent reduced risk of using the wrong 


Ls that correct? 


‘BEST GOPY_ AVAILABLE 


NS, sne NEN eeN en 


< nave heard of such cases. I don't know of such « 


A 2216 1292 


A That is correct. But like a lot of things it comes down 
to the cost effectiveness and this is what ANST’s 2-79 ia ali. 
about. And these are very tricky decisions, and e whole 
civilized life-making decisions about cost effectivener::. 
9 And different anesthesiologists make that decision in coat 
effectiveness in different ways, would they not? 
4 That is right. This is why the Standards Committee and 
| the Committee on Mechanical Equipment need $0 Look into these 
| matters and that is why fer my sins I am Chairman of this 
| committee. We are empowered to make recomendations for those 
| people who can't sort of waste their time like us, sort of 
f thirking about these matters. 
| And they are perfectly respectable and skilled 


|| anesthesiologists who without departing from standards of good 


| peactice might dieagree with a standard promulgated by 


- 


the Standards Committee; is that correct? 

4 Certainly, yea. 

Q And might well prefer drug ‘specific vaporisem, correct? 
[A They might, and so might the Standards Committee in a few 
| years, It depends on how many anesthetics We have on 
) the market. The drug that you referred to, I think some 

anenthesiologists think will have a very transitory life in 

elinical medicine. Would you design, or put another way, I 
i ould not advise a company necessarily to design a specizi¢ 


line for a drug with a very transitory lifes. 
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to Say vaporizer not vantilutor, am 
iy. 
S28 OtLexr pieces of acuipment that 


NMQONANES Saar 


ate from the 


Com ¢ 


COTM, preciialy what componente 


“KE choosing 


7 ahy Way you want, 


= 

2 
Cc 
2 

“= 

i 
t~ 
- 
me 


Ohio apesth sia 


ote & in oP ate . 
MACHING With a drug cpeecifie 


My One with a vaporizer useable for 


eommeot, yes. 


other options that you would 


Gan @ 
an custom design 


nd the uanufaeturer will bus.a ‘it 


— 
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A Well, that is going a little far. That is like saying you 
can get General Motors to design your Rolls Royce. You have a 
limited option. Like in the purchase of a car. But it is 
probably a little less. Well, I am sure it is a little less 
than buying a car. 
Q As a matter of fact, there is one important difference, 
is there not, between buying a car and buying an anesthesia 
machine, in that you can have an Ohio machine made by Ohio 
with components made by other companies if you so desire, 
correct? 
A If you insist, yes. 
Q If you insist, but it will be made for you; in your 
experience it has been done? 

Yes, it has been done. 


MR. KAPLAN: No further questions, Your Honor. 


JUDGE BARNES: Mr. Thurman? 


MR.. THURMAN: Can Ihave just a moment, Your Honor? 
—_ 


(Brief pause.) 


MR. THURMAN: I have no further questions, Your 


JUDGE BARNES: All right, Doctor, thank you very much. 
(Witness excused. ) 


JUDGE BARNES: We will adjourn until 2 o'clock. 
(Whereupon, at 12:37 p.m., the hearing was recessed, 


to,reconvene at 2 p.m., the game day.) 


